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etadien teens Notwithstanding the admission upon the part 
Reforms. of nearly all of the members of our National 
Monetary Commission, that some legislation 
bearing upon the conduct of banking is imperatively needed; and 
notwithstanding the tacit promise given last fall that certain amend- 
ments of the banking law would be enacted this winter; the session 
of Congress is evidently toclose without any remedial legislation what- 
soever. Whether this postponement of so important a matter as the 
correction of defects in the system, demonstrated by the events of 
1907 to require prompt attention, is due to personal differences among 
members of the dominant party in Congress, or merely to actual in- 
difference, is not apparent. Rumors have been current that there 
prevails a feeling, not unlike jealousy, as to who shall receive credit 
for the proposed reform, which is responsible for the inaction of Con- 
gress. But it is evident that the absence of all public discussion, 
such as would operate as a spur to legislation, accounts for the post- 
ponement of action toa more convenient day. The publiccan there- 
fore look for no improvements in methods of national banking other 
than those which the Comptroller of the Currency can institute with- 
out legislation. 


Contrast this negligence of an imperative 
duty, with the prompt action taken by the 
legislature of the State of New York last year, when the defects in 
the laws there were clearly pointed out, and the omission to provide 
remedies for proven evils in the national law stands out glaringly for 
criticalcomment. Indeed, the activity of the law-makers of the sev- 
eral states, in the direction of banking reforms, compares most favor- 
ably with the supineness of the national legislators. The latter have 
by their preachments led the people to believe that their local law- 
makers have been derelict; that they are trying to fasten upon our 
banking systems heretical propositions that could not fail to prove 
detrimental to those interested in banks, whether as shareholders or 
depositors. It was drilled into us from the hustings that in order to 
save the country from the effects of vicious legislation we must look 


A Striking Contrast. 
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to Congress, and, in particular, to the National Monetary Commis- 
sion (which it will be recalled, is composed entirely of Congress- 
men); it was not regarded possible that, after all that cry, there 
would be so ‘*‘ little wool;” that the national bodies would go to sleep, 
and leave us to the tender mercies of the State legislatures and their 
alleged heresies. 


Peatudietet ee If reforms are needed, the neglect to provide 
National Banks. them must lead to unpleasant results. If the 
national supervision is defective, as is admitted, 
and if nothing is to be done by Congress to correct the conditions, the 
States will naturally be looked to, to provide such remedies as they 
can. Legislation to give greater security to depositors, through the 
system of guarantees which prevails in Oklahoma, is being advocated 
much more generally than would be the case if the Monetary Commis- 
sion had not failedin its duties. To the extent that this legislation 
is actually put upon the local statute books, the national banks are 
placed at a disadvantage, unless in their defense Congress passes 
similar legislation or permits the national institutions to guarantee 
depositors under State laws. For it has been held by the Attorney- 
General that under existing law, national banks may not become 
parties to the State guarantee projects. They can avail themselves 
of its advantages only by changing to State charters. 


States Taking Ve have thus an interesting situation presented; 
the Lead. the National Government, having undertaken to 
supervise our banking system and urging in fact, 
that it should have broader powers over the subject, fails to provide 
adequately for proper supervision to prevent the repetition of the oc- 
currences of 1907, and the people are compelled to turn elsewhere to 
obtain the requisite relief from intolerable conditions. It amounts 
to an abnegation of its power over the subject-matter upon the part 
of the Nation; the National Commission may characterize the State 
projects heretical as much as it pleases; the people are determined 
to put an end to certain vicious conditions; and if, by its lack of ordi- 
nary diligence, the Commission permits the States to forestall it, it 
must bear the responsibility for the consequences, should a policy 
which it condemns be generally adopted and prove injurious. 


The Texas he manner in which State legislatures are displaying 
Example. activity in the line of revising laws governing bank- 
ing, is worthy of commendation, even if one can not 

fully agree with all of the measures proposed. Texas, whose general 
code covering the subject is only afew years old, contemplates a very 
elaborate addition, the greater part of which relates to the guarantee 
of deposits. In this project of applying the Oklahoma doctrine, some 
new and unique features appear in the bill emanating from the State’s 
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official charged with the supervision of banking, who also has charge 
of the insurance business. One of these excludes from the guarantee, 
the deposit liabilities of banks to such depositors as are shareholders; 
italso proposes to exclude such deposits as receive interest in excess 
of 3 per cent; discriminations not likely to be warmly approved by 
those whom it affects. 


oan da There appears to be no logical reason for inducing 
its Features. 2 Shareholder to keep his deposit account in another 
bank,ratherthan inthe one in which he is interested, 
which the first-mentioned provision would naturally bring about in 
very many cases. The second discriminative feature would operate 
to exclude from the protection of the guarantee the very persons who 
need it most, and for whose benefit the law is presumably drafted: 
that large number of small depositors who are savers and who ordi- 
narily receive a higher rate of interest. They must either forego the 
added interest income or have no security; in other words, they 
must, in order to receive the benefits of the guarantee, pay the cost 
themselves. Obviously that is not what the people want; their de- 
mand, where it is shown, is that the insurance cost be borne by the 
banks. This part of the proposed law will, hence, in all probability, be 
altered in the course of its consideration. It is to be noted that the 
guarantee fund is to be left in each bank as a public money deposit 
and not piled up in any one place. 


Notable Reforms _he pending bill also contemplates limiting 
Proposed. aggregate deposits of banks to ten times the 
capital (not capital avd surplus); and with res- 
pect to the loaning functions, the bill proposes to limit real estate 
loans to three years and others to one year; prohibits a bank from 
loaning upon its own stock, or upon stock of another bank to an 
amountin the aggregate greater than 10 per cent. of the latter’s total 
capital. Nor isa bank to be permitted to loan its funds to any of its 
active officers, under severe penalties to apply to the managers; and 
an equally drastic prohibition against the practice of making a deposit 
in bank A, on condition that it loan someone connected with bank B, 
a similar or other sum, is asked for. Quarter-yearly examinations 
are among the provisions to assure better public supervision, and 
the form of oath of directors is somewhat more specific, as to their 
duties, than that of the national bank act. 
iticiidien: dame Texas has for years been in the front rank of 
Guarantee Pian. ‘States creating new national banks; the present 
State law was influential in bringing State banks 
into being to the number of about 360 in the three years; a very satis- 
factory showing. The views of all bankers have been asked upon 
the subject of the proposed legislation by the Bank Commissioner, and 
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upon the particular point respecting guarantee of deposits. Over 200, 
out of nearly 500 who responded, favored the plan in principle, though 
not approving all of the details; but more than 500 had expressed 
no opinion upon the subject to date. It is interesting to note that 90 
out of 175 national bankers answering, favored the guarantee plan. 
There are about 500 national institutions in the State. 


Growth ot Jf Texas shall legislate wisely for the regulation 
State Banks. Of banking, the preponderance of national banks 
hitherto existing is likely to disappear, just as Con- 
gressman Fowler predicted generally. The guarantee of deposits has 
not, as our readers are aware, been looked upon with favor by us, 
whether proposed in national or State legislation. Yet the fact that 
Texas appears to wish to experiment with the plan, is one of the con- 
ditions to which we referred above, growing out of the negligence of 
the National Government to meet the needs of the people. If na- 
tional banking in Texas shall be largely supplanted by State banking, 
the reason therefor is to be found in that neglect of manifest duty to 
place the national system upon a sounder basis in its relation to the 
public. For the public naturally does business where it can be best 
served; and in Texas there has not prevailed a very high opinion of 
the efficiency of national laws relative to her economic problems. 


ee | 


We recur with some interest to the subject of 
the deficit in the revenues of the National 
Treasury, which has received considerable 
attention since our reference to it last month. Ways and means of 
meeting the Government’s fiscal needs are being discussed and sug- 
gestions, both wise and otherwise, are being offered. But there is a 
conspicuous absence of sound criticism of our budgetary methods. 
One of the first things that should be done, is to concentrate in one 
committee the whole business of raising and spending revenues, in 
order that harmonious results may be obtained. Thus the news des- 
patches report that the Senate Committee on Naval Affairs has brought 
in a bill to appropriate nearly $137,000,000 for the next fiscal year’s 
expenses of the Navy Department; the Finance and Appropriations 
Committees have had nothing to say on the subject; and the sum is 
over $1,000,000 more than the lower House allowed for the purpose 
at the recommendations of its Committee, which itself increased the 
the total beyond this year’s allowance. Clearly, economy in expendi- 
tures is not the ‘‘ watchword” in our legislative halls. 
Plans to Cover he question then is not: How much less can 
the Deficit. we get along with? but must presently be: How 
shall we raise the money to cover the proposed 
outlays? A very respectable authority proposes the re-imposition of 


The Nation’s 
Revenue Shortage. 
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the taxes which prevailed during the Spanish war period; the check- 
stamps, transfer-tax stamps for securities, etc. Were it not for the 
fact that the agitation against the use of intoxicating liquors is be- 
coming so wide-spread, we might look for a replenishment from the 
excise revenues as business conditions improve, as now appears cer- 
tain that they will. Furthermore, the judicious revision of the tariff 
would probably make it yield a larger sum than before the business 
depression. The mooted suggestions of a tax upon coffee and tea, 
or an increase of that upon sugar, would meet opposition, particularly 
from that large number of citizens who believe that an income tax 
should be enacted. Politically speaking, we cannot afford to tax the 
‘* poor man’s breakfast table.” 


It is to be remembered that in fact we are not 
struggling with a deficit in the Treasury as 
yet; the net balance is still over $140,000,000; but excess of expenses 
over receipts has steadily drawn it down from the total of nearly 
$270,000,000 a year ago, and the drafts thereon continue. The Treas- 
ury has the power to borrow at a certain stage of its deficiency; there 
is the law of 1898, permitting the issue of 3 per cent. certificates in 
case of need. In addition, the Treasury is entitled to reimburse itself 
to the extent of $50,000,000 or thereabout, for money advanced to the 
Panama Canal project at the outset. It is entirely proper that the 
whole cost of this enterprise be capitalized in bonds, and that was 
actually the intention; yet only about $85,000,000 of the total cost to 
date has been covered by bonds; the original purchase money was 
paid directly out of our Treasury surplus. Upon the other hand, 
there is no immediate clamor for 2 per cent. bonds, such as the Pana- 
ma issue would have to be; the sole demand for such a low-rate 
security comes from national banks and that demand is fairly covered 
by the existing issues; moreover, construction expense will require 
another issue of this class anyway. 


Borrowing Powers. 


Gis Geie An attempt to put out $70,000,000 or $80,000,000 of 2 
Debt Policy. pert cents. would unquestionably depress the price in 

the market. Our latter-day bond negotiations have 
indeed been peculiarly interesting. By creating a unique demand for 
the purpose of bank-note issues, we have ostensibly raised our credit 
to a high level; yet were we to change our currency laws in certain 
particulars, the price of the 2 per cents. would fall sharply to the 
level properly fixed by the income yield. Again, with our large sur- 
plus in the past two years, we might have retired a large block of 3 
per cents. so as to leave a vacuum that could have been filled by ad- 
ditional issues of Panama 2’s, saving one per cent. clear. It did not 
appear quite in accord with a wise economic policy to hoard so large 
a surplus—$270,000,000—when debt might have been paid; but per- 
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haps we may regard it a case like a windfall, after all, that we now 
have enough of it left to enable us to contemplate the growing deficit 
without immediate alarm. Nevertheless, the policy as a whole, from 
the inception of the funding of the higher-rate bonds into 2 per cents. 
in 1900, has not been one that could be regarded unequivocally wise, 
when judged in all its bearings. 


Depositor’s Duty /" this number is printed the opinion in the 
to Notify Bank case of McNeely Company v. Bank of North 
oft Forgeries. America, a recent decision of the Supreme 
Court of Pennsylvania. This was an action 

brought against a bank to recover the amount which had been paid 
by the bank on checks forged by a clerk in the plaintiff’s employ, 
and charged to the plaintiff's account. The number of checks reached 
a total of ninety, and the forgeries extended over a period of about 
six years. The clerk, by means of a complicated and ingenious sys- 
tem, was able to keep the knowledge of the forgeries from his em- 
ployers until about January 1, 1904, when his absence from the office 
for a few days resulted in his undoing. No notice, however, was 
given by plaintiff to the defendant bank until April 11, 1904. The 
plaintiff was not allowed to recover, the ground being that the duty 
of a depositor in a bank upon discovering that it had paid, and 
charged to his account, checks bearing forged signatures or indorse- 
ments, is to promptly notify the bank of the forgeries, and that the 
depositor lost his rights against the bank by his delay in giving sueh 
notification. It was held that it was immaterial that the bank might 
not have been able to recover the money paid out on the forgeries 
had due notice been promptly given. It was not necessary for the 
bank to show that prompt notice would have enabled it to protect it- 
self. The bank’s right in the matter was to take immediate steps to 
recover the money which it had paid out, and the fact that the plain- 
tiff, by his delay in giving notice, made the exercise of this right impos- 
sible, was sufficient to deny a recovery to the plaintiff. In several 
jurisdictions it is held to be the depositor’s duty to examine the 
checks returned to him by the bank within a reasonable time after 
their return and to report any forgeries discovered. After the lapse 
of a reasonable time, a presumption arises that the checks are correct, 
and the depositor, having failed to examine them at the proper time, 
cannot recover from the bank the amount paid on checks subsequently 
discovered to be forgeries, without proving that ‘‘it could by proper 
care and skill have been detected then.” This is the law in Alabama, 
California, Maryland, Montana, Pennsylvania, and Texas. Where 
this doctrine obtains, if the depositor intrusts the duty of examina- 
tion to a confidential clerk or agent, and the latter forges checks, his 
knowledge of such forgery is chargeable to the depositor and the 
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bank cannot be held liable on the forgeries being subsequently dis- 
covered. In other States, especially in New York, this duty is not 
required of the depositor. ‘‘ The settled law of this State is that there 
is no duty upon the depositor to examine his bank account and vouch- 
ers thus returned to him unless he wishes to do so.” Critten v. Chem- 
ical National Bank, 60 App. Div. 241. In that case the plaintiff's 
clerk had obtained money from the bank on checks signed by plain- 
tiff in which he (the clerk) had changed the name of the payee and 
raised the amount. On the return of the vouchers the same clerk who 
committed the forgeries was entrusted with the duty of examining 
the vouchers. This was held not to be notice to the plaintiff so as 
to charge him with negligence in not advising the bank. The Mc- 
Neely case, however, presents a different feature in that the plain- 
tiff was actually aware of the forgeries for three months before he 
gave notice to the bank. 
a | 


Gift of Savings V®& print on a subsequent page the opinion of the 


Bank Deposit. Court of Appeals of Maryland in the recent de- 

cision of Jones v. Crisp, a case where one Evan 
Jones attempted to establish a claim toa savings bank deposit on the 
ground that it was given to him by the depositor before her death. 
It appeared that the depositor had placed the amount in question in 


the savings bank and had notified the Teller at the time of making 
the deposit that, in case of her death, she wished the account to be 
paid to Evan Jones. The Teller opened the account in the depositor's 
name, and made an entry in the books of the bank of the disposition 
which she wished to make of the fund upon her death. While it was 
clear that the depositor intended that Jones should have the money 
after her death, nevertheless, it was held that the transaction did not 
amount to a valid gift of the fund in controversy. The general rule 
governing such transactions controls in Maryland and is to the effect 
that to make such a gift, there must be an actual transfer of all right 
and dominion over the thing given by the donor and an acceptance 
by the donee, or some person competent to act for him; and it is fur- 
ther essential that the gift should go into effect immediately and com- 
pletely. If it has reference to a future time when it is to operate as 
a transfer, it is a mere promise without consideration, and cannot be 
enforced either at law or in equity. In this instance the depositor 
had given the bank book to Jones prior to the time of her death, but 
this act was held not to change the situation, as the mere transfer 
of the book did not operate to give Jones the right to withdraw the 
money. The Supreme Court of Connecticut has recently had occasion 
to consider a question involving the same rules of law in the case of 
Candee v. Connecticut Savings Bank, decided December 18, 1908. 
This case arose on somewhat different facts, and it was held that there 
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had been a valid gift. The depositor in this case had lost her bank 
book, and, for the purpose of making a gift of the deposit, she signed 
an order directing the bank to pay the fund to her donee, which order 
she gave to the donee stating at the time that she gave him the fund 
‘*subject to her use during her lifetime.” The acts of the depositor 
were held to constitute a valid gift of the deposit. ‘‘ This order,”’ 
said the Court, ‘‘ with the accompanying circumstances, is not only 
satisfactory evidence of an executed intention to give but in the ab- 
sence of the book was all that the donor could do to perfect the gift.” 
The expression ‘‘sudject to her use during her lifetime ” was held 
not to make the gift conditional or uncertain but simply to postpone 
the day of enjoyment. The expression was interpreted as including 
simply the income or profit of the money in the bank during the life- 
time of the depositor. In the making of gifts zz¢er vivos it has repeat- 
edly been held that a reservation by the donor of certain proprietory 
rights in the subject of the gift, such as the use and enjoyment there- 
of, is not necessarily inconsistent with the absolute character of the 
gift. It was claimed in the Connecticut case that the gift was invalid 
for the reason that there was not a complete delivery of the deposit. 
In response to this contention the Court said: ‘It is not necessary 
that there should be a material manual delivery of the thing given; 
nor is there any particular form or mode in which the transfer must 
be made. The gift may be perfected when the donor places in the 
hands of the donee the means of obtaining possession of the contem- 
plated gift, accompanied with acts and declarations clearly showing 
an intention to give and to divest himself of all dominion over the 
property.” 
Shims Gn The case of Becker v. Hart, a recent decision of 
Promissory Note the Appellate Division of the New York Su- 
Aiter Transfer. preme Court, is printed on page 129 of this num- 
ber. It isa case where the the maker of a prom- 
issory note, who was being sued thereon by an indorsee, declared 
that he had made various payments on the note to the payee. It de- 
veloped, however, that at the time of these payments the defendant 
had not seen the note, but had accepted the holder’s statement that 
the note was mislaid and would be produced later. The plaintiff was 
a bona fide holder with no notice that any payment had been made, 
and according to his testimony had received the note before any pay- 
ments had been made. While it was a hardship on the defendant to 
be compelled to meet his obligation on the note twice over, still it 
was the result of his own neglect in failing to insist on the production 
of the note, and it was held that he was liable for the full amount of 
the instrument. This accords with the general rule that if the maker 
of a note pays it before it is due, but fails to take it up, and it is af- 
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terward, and before maturity, negotiated in due course, the indorsee, 
if he has acted in good faith, will be able to enforce its payment. 


Ss 


If a note is payable at the Bath Beach Branch 
of the Jenkins Trust Company, it is not a suffi- 
cient compliance with the Negotiable Instruments Law to present it 
at the main office of the Trust Company on the day of maturity and at 
designated branch office after banking hours on the day following. 
This holding is one recently made by the Appellate Division of the 
New York Supreme Court, in the case of Ironclad Mfg. Company v. 
Sackin. Section 133 of the New York Negotiable Instruments Law 
provides: ‘‘Presentment for payment is made at the proper place: 
(1) Where a place of payment is specified in the instrument and it is 
there presented.” ‘‘ It must be observed in reference to this statute,” 
said the court, ‘‘that it mentions ‘a place of payment,’ and a place 
does not mean an individual, a corporation, or institution. The Bath 
Beach Branch of the Jenkins Trust Company, as those words were 
used in the instrument, referred to the place of payment and not the 
corporation, and the place was the spot where the Bath Beach Branch 
of the Trust Company was accustomed to transact its business.” This 
particular section of the statute did not modify the common law as it 
existed in New York State. 

In Brooks v. Highby, 11 Hun 235, decided before the passage of 
the Negotiable Instruments Law, it appeared that in an action upon 
a draft upon one Mills, ‘‘care of Morgan, Stoddard & Co., No. 114 
South Main street, St. Louis, Mo.,” the indorsers urged that it had 
not been presented for payment and protested. The plaintiff estab- 
lished on the trial a certificate of a notary which stated that he had 
presented the draft ‘‘ at the place of business of N. F. Mills, St. Louis, 
to the person in charge thereof.” Mills had two places of business in 
St. Louis, one of which was at 114 South Main street. It was decided 
that the certificate failed to show that the draft was presented at the 
place where it was made payable. So, in the present case, the place 
where the Bath Beach Branch of the Trust Company did business 
was not the place where the principal offices of the Trust Company, 
at which the note was presented on the due date, were maintained. 
It, therefore, was not presented at the place designated for its pay- 
ment, and there was no sufficient presentment to charge indorsers. 


Piace of Payment. 


Waiver of The opinion of the New York Appellate Division 
Presentment. in the case of O’Bannon Company v. Curren, in- 
volving the question of implied waiver of present- 

ment and notice of dishonor by the indorser of a promissory note is 
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printed in this issue. The note in the case was made by a corpora- 
tion and indorsed personally by its president. Before the maturity 
of the note the corporation went into voluntary bankruptcy, in which 
act the indorser, as president of the corporation, participated. These 
facts were considered by the court sufficient to constitute an implied 
waiver under sections 142 and 180 of the Negotiable Instruments 
Law, and the holder was permitted to recover though he had not pre- 
sented the note for payment nor given notice of dishonor. The in- 
dorser, by his co-operation in the bankruptcy proceedings instituted 
by the corporation, knew of the inability of the maker to pay, and 
for that reason the failure to present and give notice could not in any 
way have prejudiced him. 


The trust companies in New York City have ac- 
cumulated the full amount of cash reserves re- 
quired to be held under the amended banking 
law; this means the holding of approximately $140,000,000 in their 
vaults, compared with about half that sum a year ago. This need of 
holding apart so large a ratio of their assets, necessarily reduces the 
earning power proportionately; this has caused the question to be 
raised as to the wisdom of paying interest, at the high rates hitherto 
prevailing, upon current deposits. It is certain that a considerable 
part of the deposits upon which the maximum rate has been allowed 
are not profitable; it has indeed always been questioned by the most 
conservative of the companies whether a 4 per cent. rate should be 
paid upon any class of deposits held in the metropolis, except those of 
a reasonably permanent character, somewhat like those in savings 
banks. Even the last-named institutions have been considering the 
advisability of reducing, at least temporarily, their 4 per cent. rate, 
in view of the money-market conditions. 


Trust Company 
Reserves. 


The whole subject of paying interest on deposits by 
banking institutions other than savings, should re- 
ceive discriminative attention; for it has unquestion- 
ably an important bearing upon the country’s financial and monetary 
affairs. It cannot be regarded as a conservative policy to pay upon 
current accounts, or even upon such as have a measurable perma- 
nency, a rate of interest in excess of that obtainable by the banks. 
Yet, under a sort of forced condition, created by the active competi- 
tion to increase deposit accounts, the institutions in New York City 
generally pay upon the portion of their deposits which might be 
termed excess, for a large part of each year, more than they can 
earn. Call money rates have usually ranged at or below 2 per cent. 
for a very considerable period in almost every one of the recent 
years; yet country banks have at the same time been getting 2 per 
cent. if not better, on their balances in the metropolitan institutions. 
This has naturally stimulated the sending of all surplus cash possible 
to New York, causing that congestion which inevitably forces money 
rates down and cutting off the profits. The inept currency system 
is partly responsible for this condition; but it might be corrected to 
a degree without waiting for currency reform. 


Interest on 
Deposits. 





OUR BANKING AND CURRENCY PROBLEM. 


N a compact little volume, entitled ‘‘ The Banking and Currency 

| Problem in the United States,"* Mr. Victor Morawetz, chairman 

of the executive committee of the Atchison, Topeka and Santa Fe 

Railway Company, has treated the needs of the country in the line of 

monetary reform in so concise a manner as to call for special com- 

mendation. Such an accomplishment from one who may be regarded 
a layman, indicates a close study of the subject. 

After considering the evidence which unmistakably demonstrates 
the existence of defects, he proceeds to subject the several suggestions 
of correctives to a fair analysis; and, as has been the case with al- 
most all serious students of the question, he rejects the means em- 
ployed abroad, as ill-adapted to our conditions and business methods. 
In his discussion he brings into greater prominence than has been 
generally accorded, certain features of our system that clearly merit 
consideration. 

Thus, he directs special attention to the practice of permitting de- 
posits of banks in other banks to be regarded as appropriate reserves; 
pointing out that in fact this method of loaning out reserves to each 
other, actually weakens the general credit situation of the banks. In- 
sisting that cash alone is properly to be counted as reserve, he would 
at the same time have the ratio to deposit liabilities determined by 
actual conditions, instead of by the arbitrary locality rule, which now 
governs; he would classify deposits and require different proportions 
of cash against the various classes of liabilities; moreover, the expan- 
sion of deposits beyond five times the sum of a bank’s capital and 
surplus should, in his opinion, be prohibited. 

A very succint and interesting account is given of the manner in 
which bank notes may be utilized to increase the volume of reserve- 
money available to the banks, by properly regulating their issue and 
retirement. Thus he believes it practicable to bring about a situa- 
tion under which the great bulk of the actual cash carried by individ- 
uals would consist of bank-notes, and the ‘‘ lawful money” available 
for reserve purposes would, in large part, become segregated in the 
banks. By means of a well-devised mode of retiring the notes when 
the periodical maximum need disappears, the requisite elasticity of 
volume would be provided for the system. This, he maintains, could 
be effected by the introduction of a varying reserve against notes, in- 
creasing during the seasons of least demand, diminishing when de- 
mands become greater. To this end he suggests the issue of sub- 
stantially half the bank-notes upon credit, but supported by a reserve 


* Published by the North American Review Publishing Co., N. Y. 
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of 40 per cent. (to be diminished as already stated), anda safety fund 
to be created by a tax upon the notes not covered by the reserve 
(whether bond-secured or not, but lighter upon those secured by 
bonds.) He regards any other form of taxing notes detrimental. 

Pointing out that we have actually a larger proportion of ‘‘ un- 
covered notes ” than either England, France or Germany, he contends 
that his plan would tend to reduce that proportion, thereby render- 
ing the currency issues safer. The segregation of reserve-money into 
banks would mean larger gold holdings, enabling the provision of re- 
serves for the proposed issues of notes. 

That these measures alone would not serve to check the chief 
evil, over-expansion of credits (i. e. deposit liabilities), compared 
with reserves, is frankly conceded. For this purpose a central regu- 
lating power is required. Yet the central bank plan does not meet 
with his approval, partly because he believes it would become subject 
to political or other objectionable influences, partly because not in 
harmony with our business habits and political methods. Hence a 
different kind of regulator is recommended; a central board consist- 
ing of persons chosen by the united banks and including the Secre- 
tary of the Treasury and the Comptroller of the Currency. This body 
is designed to regulate the supply of currency, and through it the re- 
serves and credit expansion, to be measured by the local needs as they 
become manifest; certainly a logical method. 

The plan is ingenious, but there appears to be so slight a differ- 
ence, so far as the functions of the central board are stated, between 
these and the similar ones usually designed to be exercised by the 
central bank plans, that there remains little choice, so far as this 
mechanism goes. It is indeed to be urged that the function of redis- 
counting, contemplated in the central bank plans, and that of regulat- 
ing the international exchanges, would be most desirable features in 
any adequate reform of our system. The central board is not to be 
accorded any such powers, and in the nature of things this could not 
be done without making it a bank, in all but the name. 

Mr. Morawetz has evidently labored hard to give us ‘‘the next 
best thing ” in the sincere belief that the people still regard a central 
bank as an engine of evil—a menace to their liberties. That his argu- 
ment for a central regulating power is convincing, is admitted; but 
we are unable to agree that there is not sufficient capacity for legis- 
lation, among our leaders, to devise a central bank system that shall 
prove as free from the objectionable features as his own plan is pre- 
sumed to be. We say presumed, since it is by no means certain that 
political or other objectionable influences might not control his pro- 
posed board; if these influences can, by means of special devices, be 
kept out of his system, they can in like manner be excluded in a 
central bank system. 





THE FRENCH BANKING SYSTEM: 
ITS ADAPTABILITY FOR THE UNITED STATES. 


By Maurice L. Muhleman, Author of the “ Banking Systems of the World.” 


ONSIDERED from all points of view it may be said that no people 

C in the world have a banking and currency system more admi- 

rably suited to their needs than the French; for while it may 

be an open question whether other nations would have benefited in 

as large a measure from a system identical with it, the evidence is 

overwhelming as to its utility in the development and maintenance 
of the prosperity of the people of France. 

In examining the mechanism of the great Bank which is the cen- 
tral organ of the system, in order to ascertain if it could by modifica- 
tion be adapted to our use, it is proper to bear in mind that the sister 
republic has an area only twice that of our State of Colorado, with a 
population of about 40,000,000; in other words, her people are com- 
pactly crowded within a space, the extreme limits of which are within 
a night’s mail from each other, and hence also from Paris, the finan- 
cialcentre. Naturally, too, there is not such diversity of industry, 
agricultural and other, as is found in the United States. Yet there 
are features in her monetary system which may be profitably studied. 

The Bank of France has the absolute monopoly of the currency- 
issuing power; but this centralization is unobjectionable because it 
is absolutely under Government control, hence private interests can- 
not dominate. For although the capital of the institution is all owned 
by individuals and corporations, and it is conducted strictly asa bank 
and not as a Government department, the conduct of the business is 
in the hands of persons appointed by the Government, quite indepen- 
dent in the excercise of their powers from interference by the share- 
holders. This dual control operates almost ideally there and has so 
operated even when France was under monarchial regimes. 

The currency function of the Bank should be considered first; and 
it should be remembered that the coinage system is bimetallic in so 
far as the present money supply concerns us; for although, as with 
us, the coinage of silver, except for small change, has been discon- 
tinued, France still has, as we also have, a large supply of the old 
full legal tender silver pieces, like our dollars, which may be used 
equally with gold in the payment of all obligations. 

In determining how far the Bank should be permitted to issue paper, 
it was concluded wise to fix a maximum beyond the apparent probable 
need; this maximum has with the growth of the business and wealth 
of the country been enlarged several times, until now it stands at 
5,800,000,000 francs, or about $1,119,000,000. There is no other legal 
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limitation upon the amount issuable, no reserve requirement compel- 
ling the suspension of issues when the coin falls below a certain per- 
centage of the notes out. The sole requirement is that the ‘‘ cover” 
for the notes shall consist of gold, silver and commercial paper hav- 
ing less than three months to run, and so adjusted that the Bank may 
never be in dangerof having to suspend payment of its notes in coin. 

Assuming that the maximum is fixed at a sufficiently large figure 
(which it is), it is evident that the Bank can supply all reasonable de- 
mands for currency at any time, without troubling to import gold, as 
must be done in other countries. This means that the supply can be 
expanded as needed without reference to the conditions in other coun- 
tries. But the mechanism also provides for the contraction of the 
note-issue when demands slacken, thus furnishing the element so mark- 
edly lacking in our own system, elasticity in the volume of the currency. 

In the detail of the operations, the Bank is particularly a bank for 
banks; it re-discounts their commercial paper, issuing its notes, or it 
loans them its notes on satisfactory collateral securities. Its deposit 
business, aside from that coming to it through its capacity as fiscal 
agent and depository of the Government, is quite small compared 
with the deposits in the other banks. Yet by having the power of 
control over the discounts it absolutely dominates, fixing the interest 
rate and directing the flow of gold in and out of the country. Through 
its power to redeem notes in silver coin at will, it may prevent the 
export of the yellow metal, when it deems such a course for the best 
interest of the country. 

These powers are exercisable so absolutely over the finances of 
the republic, because, despite the absence of all legal requirements, 
the Bank actually carries very large reserves in gold, in addition to 
substantial sums of silver equally available for local payments. Again, 
this accumulation of gold has been possible only because the country 
has grown in wealth and accumulated capital, largely through the re- 
sults of the Bank’s activities in developing its interests. 

Perhaps the most important single circumstance in bringing about 
these results has been the stable discount (or interest) rate, which 
has been held, with the exception of a few months during our panic 
period, at 3 per cent. steadily since 1900. It is scarcely possible to ap- 
preciate fully the benefit accruing to a country’s economic interests 
from such a stable price for money, the life-blood of trade and indus- 
try. Not alone were violent fluctuations with their resulting uncer- 
tainties to financial and commercial enterprise, entirely absent; the 
rate was almost as unchangeable as if fixed by law, and maintained 
at a most reasonable maximum, in every section of the republic. 

Such stability, when compared with the instability at other centres, 
is perhaps the surest test of the usefulness of the system, the proof of 
its soundness and superiority. In devising a new system for our own 
use, it is imperative that we endeavor to provide a mechanism that 
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shall also give us a reasonably stable interest rate; one that shall 
fluctuate as little as possible, no matter what the needs may be. By 
the adaptation of the supply of currency to meet the varying needs 
of the several sections and the seasons, the equalization and steady- 
ing of interest rates can be brought about. 

But we cannct obtain these results without a centralization of the 
control over the entire system of banking; it is essential that we have 
a central institution of one kind or another; and it is equally essen- 
tial that the National Government shall, as in France, exercise the 
supervisory control of such a system, in order that there may be no 
discrimination against any section or any interest. To the extent that 
the primary organization of the Bank of France furnishes us an ex- 
ample of such an institution, we can well afford to copy that system. 
The capital of the bank to be owned privately, or by the existing 
banks, the control of the business to be in the hands of officers ap- 
pointed by the Government. 

Respecting the power to issue currency, some modifications of the 
French system would prove desirable. It would not be wise, for ex- 
ample, to take away from the many iocal banks the privilege of issu- 
ing notes within certain limits; the extent of our country is too great, 
and other conditions exist that render it judicious to give the central 
institution only the power to emit supplementary currency. That is 
the chief need of the country, as is amply demonstrated by the legis- 
lation of last year (the Aldrich-Vreeland law), under which the Gov- 
ernment undertakes to issue the supplementary notes. 

Through the establishment of branches of the central institution 
in every section, the local needs could be speedily provided for; the 
manner in which this is to be effected is by the rediscount of com- 
mercial paper for the local banks. Thus, when the limit of lending 
capacity has been reached by the individual institution out in Mis- 
souri, or in Georgia, or in Michigan, and the business there requires 
further help, the paper already discounted may be taken to the cen- 
tral bank to expand the means to meet the needs. 

Since the commercial paper represents actual business, it is the 
particular instrument above all others that should be thus used to in- 
crease the currency; and as such paper usually falls due in a short 
time, its payment naturally brings in the means to redeem the cur- 
rency issued upon it, thus operating to contract the volume of notes, 
when the need for them has lessened. This is exactly the manner in 
which, generally speaking, the Bank of France contracts its notes 
thus preventing an excess of currency such as we so frequently suf- 
fer from, with the attendant disturbances in rates for money. Thus 
we may also imitate the French system in this particular, although 
it is by no means employed there alone: the same practice prevails 
to a greater or less extent in most civilized lands. 

But France has developed the feature much more extensively than 
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any other country. We find that one of the most beneficial class of 
operations there is the discount, or rediscount, of the paper of small 
tradespeople; the number of pieces of commercial negotiable instru- 
ments handled is enormous, and nearly one-half thereof is in sums of 
100 francs (say $19.30), or less. It is an example how a large and 
powerful bank may be utilized to assist the business of even the most 
insignificant merchant whose credit is good; bringing the functions 
into operation upon the individual citizen. 

Conditions here do not permit the consideration of any such de- 
velopment of such a central bank as would be provided for our use; it 
is, however,conceivable that, by making every one of the 21,000 bank- 
ing institutions a part of the system of which the central one is the 
head, its influence would indirectly be felt by every trader in every 
hamlet of the country. Having existing conditions in mind, that 
would prove the ideal system devoutly to be wished for. 

It would probably be judicious to require the central bank to 
maintain a specific coin reserve against its note-issues; it would furnish 
a sense of security which at the outset would be deemed necessary. 
Later on, when the institution has proved itself and the system has 
demonstrated its great usefulness, the abolition of such a reserve re- 
quirement may be deemed wise. In one other particular would a de- 
parture from the French system prove advantageous, if not necessary, 
at the outset: the taxation of the supplementary issues of notes may 
be requisite to cause their prompt withdrawal from use when the 
actual need has disappeared. There is too great a tendency to keep 
notes in circulation, artificially forcing them out when no demand 
exists. It is true that this applies especially to bond-secured notes; 
but these are the only ones we now have, and hence the evil referred 
to must be predicated upon their use. 

Until this tendency is eliminated we are certain to have the per- 
iodical redundancy of currency which lowers the interest rates ab- 
normally, incites speculation and brings about the reaction when need 
for the currency recurs. This undue expansion can probably be cor- 
rected only by means of a tax; but this tax should be imposed only 
during the period of slackened demand for currency; not when de- 
mands are active; for when the currency is actually needed it should 
be issuable without obstacles; when not needed it should be retired 
forcibly if not done voluntarily; and for this purpose the tax should 
be increased month by month untilthe use of the excess notes ceases 
to be profitable, and they are withdrawn. 

The French regard taxation of notes unscientific; but, it is proper 
to bear in mind that they have had their great Bank for upward of 
one hundred years and have become accustomed to its system; it is 
much easier, moreover, to control one institution than it is to super- 
vise 21,000; and we are, if we adopt the central bank plan, entering 
upon an experiment, rendering it necessary to provide in advance 





THE FRENCH BANKING SYSTEM. 95 


every safeguard that the different conditions suggest. If the notesin 
excess of needs are withdrawn voluntarily at the proper time, there 
will be no tax to pay and the taxing provision is then harmless; but 
unless habits change it will be needed. 


As already stated, we have a large amount of legal tender silver 
coin in our money supply. The question thus arises whether, like 
France, we should give the central bank the power to redeem its 
notes, under certain conditions, in silver dollars, at its option. The 
conditions referred to are such as might arise when an extraordinary 
disturbance in our foreign exchanges leads to an inordinate demand 
for gold for export. By the exercise of the power to pay in silver, 
the French Bank restrains the outflow of the yellow metal, thus pro- 
tecting its reserves; it exacts a premium on gold desired for export 
in such cases. 

This should be carefully considered. In the opinion of very many 
authorities upon financial subjects, the exercise of the unquestioned 
legal right of the Government to redeem its notes in silver dollars, 
would tend to bring us to a silver standard and depreciate the notes; 
and this would occur generally at times of uneasiness when it is es- 
pecially desirable to have no question as to the ability of a note-holder 
to get the actual gold. Hence, it has been deemed wise to permit the 
option to take gold or silver to remain with the note-holder; the Gov- 
ernment has never exercised it. Here again conditions are so different 
from those in France, that it would probably be unsafe to imitate the 
system in this respect. The central bank would of course take the 
place of the Governmentin this function; the maintenance of the gold 
standard would become one of its chief duties. 

In conclusion it will be of interest to see how the Bank of France 
has developed; for this purpose statements of its condition fifteen 
years ago and now, are here presented side by side, the amounts being 
given in francs. Liabilities. 


1894. 1909. 
(francs.) (francs.) 


Capital 182,500,000 182,500,000 
Surplus 42,515,507 42,519,339 
Notes out.............. 3,679,215,530 5, 111,712,900 
Government deposits... 144,978,760 115,441,642 
Other deposits 488,010,223 718,235,066 
Sundry items 149,696,730 227,256,306 


4,686,916, 750 6,397,665, 253 

Resources. 
2,065,482,030  3,535,385,670 
1, 239,353,944 880,195,848 
Securities 352,608,044 392,611,593 
Loans and discounts.... 912,538, 593 1,409,378,100 
Sundry items 116,934,139 180,094,042 


4,686,916, 750 6,397,665, 253 
The ratio of gold to notes in 1894 was about 54 per cent., and in 
1909 it was quite 69 per cent. The accumulation in the interval was 
approximately $294,000,000. Measuring the strength of the notes 
against all coin, we have a ratio of over 85 per cent. Including the de- 
posit liabilities and notes, the coin on hand stands at nearly 75 per cent. 
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LAW OF BANK CHECKS 


X. CERTIFICATION OF CHECKS (Continuep). 


3. WHO MAY CERTIFY. 
a. President and Directors. 
b. Cashter. 
c. Assistant Cashter. 
d. Teller. 


HILE officers of a bankentitledto certify checks should be desig- 
natedin the by-laws of the institution, the question occasionally 
arises in the absence of such by-law, as to what officers have 
authority tocertify by virtue of the office which they hold. And 

where it may appear that a certain officer has authority, express or 
implied, to certify checks, the question may be presented whether 
the bank will be bound by his certification in case he certifies a 
check, to meet which his bank holds no funds. The board of direc- 
tors undoubtedly has implied authority to certify checks, for the di- 
rectors are the bank’s managers and its representatives in the broad- 
est sense. And the president of the bank, who is ex-officio their 
president and mouthpiece, also has this power. Daniels, Sec.. 1609. 
b. Cashier. 

It has been said in numerous cases that the cashier has implied 
power to certify checks. In Massachusetts, alone, has a contrary 
conclusion been reached, on the theory that the power to certify isa 
power to pledge the credit of the bank to its customers, which, by 
the very constitution of the bank, resides only in the president and 
directors. 

As to the authority of the cashier, Mr. Justice Swayne, in Mer- 
chants’ Bank v. State Bank, 10 Wall. (U. S.) 649, wrote as follows: 
‘It is his duty to receive all the funds which come into the bank, and 
to enter them upon its books. The authority to receive implies and 
carries with it authority to give certificates of deposit and other 
proper vouchers. Where the money is inthe bank he has the same 
authority to certify a check to be good, charge the amount to the 
drawer, appropriate it to the payment of the check, and make the 
proper entry on the books of the bank. This he has authority to do 
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virtute oficiit. 'The power is inherent in the office. * * Tellers and 
other subordinate officers may be appointed, but they are under his 
direction, and are, as it were, the arms by which designated portions 
of his various functions are discharged. A teller may be clothed 
with the power to certify checks, but this in itself would not affect 
the power of the cashier to do the same thing. The directors may 
limit his authority as they deem proper, but this would not affect 
those to whom the limitation was unknown.” 

In Cooke v. State National Bank of Boston, 52 N. Y. 96, a check 
for $125,000, drawn on the defendant bank, and certified by its cash- 
ier, came to the hands of the plaintiff, a bona fide holder for value. 
Payment was refused because the drawer of the check had no funds 
on deposit with which to pay it. The holder was permitted to re- 
cover from the bank, the court remarking in closing its opinion: 
‘‘The result involves, evidently, a considerable loss from the wrong- 
ful act of the cashier; but in ethics, as well as in law, the party who 
employed him, and clothed him with the power, should suffer the 
loss rather than the party who parted with his property upon the 
faith of the proper excercise of the power. Whenever one of two inno- 
cent parties must suffer by the acts of a third, he who has enabled 
such third person to occasion the loss must sustain it.” 

c. Assistant Cashter. 


It has been held that the certification of an assistant cashier is not 
binding on a bank, even as to a bona fide holder of the check certi- 
fied, in the absence of proof that this method of certification was the 
regular practice of the bank. Pope v. Bank of Albion, 57 N. Y. 126. 
In this case one Gallaudet procured the plaintiff to cash a check for 
$3,000, drawn by O. F. Burns on the defendant bank to Gallaudet’s 
order, and bearing on its face the indorsement ‘‘Accepted, A. J. 
Chester, A. Cash.” It developed that Burns had no money on de- 
posit with the defendant and that the assistant cashier had acted 
without authority, and upon presentment, payment was refused. 
Chester had been appointed assistant cashier for the special purpose 
of signing circulating notes of the bank and occupied the position 
only for a brief period of time. The following is found in the opin- 
ion: ‘‘Perhaps we might assume that a cashier, by virtue of his gen- 
eral authority, in the absence of proof of any restriction upon it, could 
certify that the check of a customer was good, and thus bind the 
bank in favor of a bona fide holder, whether, at the time, the custo- 
mer had funds or not. * * In the case of a subordinate officer or 
clerk, it may be affirmed, as a general rule, that his authority for 
any act out of the mere ordinary routine of banking business must be 
shown, in order to bind the bank. Where a subordinate officer or 
clerk has been permitted to pursue a particular practice in certify- 

ing checks for customers or otherwise, his acts, although wrongful, 
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will bind the bank in favor of a person who fulfills the conditions of 
a dealer in good faith. 
d. Teller. 

The teller, also, has inherent power to certify checks, for, al- 
though a subordinate of the cashier, he is, figuratively speaking, an 
arm by which certain of the cashier’s duties are performed. The ques- 
tion came up in the case of Clews v. Bank of New York National 
Banking Association, 114 N. Y. 70. There a check for $254.50, which 
had been indorsed by the payee and mailed to the indorsee, in some 
way fell into the hands of a knave. The latter brought it to the de- 
fendant bank, and the defendant’s teller certified it and entered a 
record of the certification in the register. Later the drawer notified 
the defendant to stop payment, and a memorandum of this communi- 
cation was entered in the register. The dishonest person, into whose 
possession the check came, then substituted the name of the plaintiff 
as payee, raised the amount to $2,540, and offered it to the plaintiff 
in payment for $2,500 par value of United States 4 per cent. bonds. 
The plaintiff took the precaution to send the check around to the de- 
fendant bank, and it was there announced that the check was good, 
the party making the announcement failing to make sure of the cor- 
rectness of his statement by examining the register. The check was 
thereupon accepted by the plaintiff in payment for the bonds and in 
the action subsequently brought the defendant was hele liable. 

In February, 1852, a Mr. Green presented himself to R. Peck, the 
paying teller of the Butchers’ & Drovers’ Bank, and persuaded him 
to certify three checks for $1000 each and two for $1500 each, al- 
though Green had no funds in the bank, stating that he wanted to 
send the checks to the South for a short time, until other securities 
could be substituted for them, and he promised that they would not 
become a charge against the bank and that he would return them to 
the teller. Peck had no authority to certify these checks and he did not 
notify any officer of the bank of his action, nor did he make any entry 
in the certification book. In the course of events the checks were 
presented for payment, which, being refused, action was brought. 
The facts recited gave rise to the case of Farmers’ & Mechanics’ Bank 
v. Butchers’ & Drovers’ Bank, reported in 16 N. Y., page 125. The 
plaintiff being a bona fide holder for value, the defendant bank was 
held liable. Said the court: ‘‘ The bank selects its teller and places 
him in a position of great responsibility. The trust and confidence 
thus reposed in him by the bank leads others to confide in his in- 
tegrity. Persons having no voice in his selection are obliged to deal 
with the bank through him. If, therefore, while acting in the busi- 
ness of the bank, and within the scope of his employment, so far as is 
known or can be seen by the party dealing with him, he is guilty of 
misrepresentation, ought not the bank to be held responsible?”’ 

Though the general rule is that a teller has implied authority to 
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certify checks there is at least one decision to the contrary. In the 
case of Mussey v. Eagle Bank, 9 Metc. 306, the Supreme Court of 
Massachusetts held not only that a teller had no original inherent 
power to certify checks, but that a general custom to that effect among 
banks would conflict with the public interests, and would be bad. 
That decision is referred to by Selden, J., in the case of Farmers’ and 
Mechanics’ Bank v. Butchers’ and Drovers’ Bank, 16 N. Y. 130, in the 
following terms: ‘‘I am not entirely satisfied with the reasoning of the 
court in that case. The act of certifying a check is simply answering 
the supposed inquiry,of one about to take the check, whether the bank 
has funds of the drawer on deposit to meet it; and no other officer 
or agent of the bank would seem to be so competent to give the an- 
swer as the paying teller. His duties impose upon him the necessity 
of knowing the state of every depositor’s account. He is charged 
with all he pays out, and if he pays a check, without funds in hand, 
he is responsible to the bank forthe amount. His knowledge exceeds 
that of the book-keeper, because, to the information obtained from 
the latter, he adds a knowledge whether any deposits have been made 
or checks paid since the last entry in the books. No doubt the cashier, 
by virtue of his general powers, and his presumed knowledge of all 
the affairs of the bank, would be competent to answer the question; 
but he could only do so by first inquiring of the book-keeper and tel- 
ler. Why should the applicant be compelled to seek the information 
through this circuitous channel, instead of going directly to the ulti- 
mate source of knowledge on the subject? The teller is put in the 
place of the cashier, to perform a portion of hisduties. His appoint- 
ment is virtually a division of the office of cashier; and that branch 
of the office which the teller fills embraces those duties which partic- 
ularly require a knowlege of the state of the accounts of depositors. 
Why, then, should he not be the organ of communication on that 
subject ?” 
(To be Continued.) 


——-_+, 4,4 


THE NATIONAL RESERVE BANK OF NEW YORK. 

The National Reserve Bank is the title of the new bank that will 
be the successor to the business of the Consolidated National and the 
Oriental banks. The new institution will open for business on March 
lst in the quarters formerly occupied by the Oriental, but its perma- 
nent home will be in the City Investing Building. The capital of the 
new bank will be $1,200,000, and it will have a surplus of $600,000. 
The new officers are to be elected on March 2d. It is understood that 
Wm. O. Allison will be president; R. W. Jones, Jr., and Thomas J. 
Lewis, vice-presidents; George W. Adams, cashier, and R. B. Minis, 
assistant cashier. 
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BANK EXAMINATION. 


An Address delivered by Edward P. Moxey, Special National Bank 
Examiner, to New York Chapter, American Institute of Banking, at 
its regular meeting, February 3, 1909. - 


FYANHE subject of bank examination is one which has been much discussed and 

[ about which much has been written. Nearly every report of the Comptroller of 

the Currency to Congress, and nearly every copy of a Banking Journal, contains 

some reference to this most important subject. The more it is considered by 

the banker, the merchant, the manufacturer, the lawyer, the capitalist and all those 

who have dealings with financial institutions, the more are they convinced of its 
importance. 

We might summarize a few of the reasons for considering the subject an 
important one, as follows: 

First—Risk attending a business in which the commodity dealt in is money, or 
that which is payable in money. 

Second—Required by the United States Government for National Banks. 

Third—Required by nearly every State inthe Union for their Financial Institu- 
tions. 

Fourth—Recognized by the progressive banker as an absolute necessity. 

In every business, the risk of loss through peculation of employees exists, varying 
according to the opportunities offered to those who, for various reasons, may be dis- 
honestly inclined. 

One of the largest department stores in a certain city estimates its loss of J/er- 
chandizse, through theft of employees, to be inthe neighborhood of $4,000 per annum. 
In the same city, a retail merchant doing an annual business of approximately one 
tenth of one per-cent of that done by the department store sustained a loss of $7,000 
per annum for three years, through embezzlement of Cas/ by his trusted cashier and 
bookkeeper. The chance for fraud always exists toa greater extent in those cases 
in which the responsibility in the keeping of records and the custody of money is not 
divided. 

The banking business, handling, as it does, vast sums of money daily, offers 
greater opportunities for the abstraction of its merchandise (namely money) than any 
other known business. If this is so, as we cannot doubt, an examination of some 
kind is imperative. 

Salmon P. Chase, the framer of the National Bank Act, realized the necessity 
for Government supervision of National Banks, through National Bank Examiners, 
and embodied that feature in the act passed by Congress in February, 1863. 

To-day, we find upon the statute books of nearly every State, provision for the 
examination of banks organized under State laws. 

The progressive, up to date banker recognizes, in addition to Governmental or 
State requirements, the absolute necessity for the examination by the experts em- 
ployed by the directors for that purpose. 

The country, as a whole, should pay tribute to the high character of bank officers 
and employees, when one contemplates the minute percentage of loss sustained by 
the public as compared with the vast volume of business transacted by our financial 
institutions. 

What are the benefits to be derived by a bank from having its books and ac- 
counts examined? They may be stated as follows ° 
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First—Insures efficiency of the clerical force. 

Second—Minimizes errors. 

Third—Lessens chances for fraud. 

The knowledge that one’s work is likely to be inspected tends to make one more 
careful in the performance of that work. The exercise of care makes better work 
and soon becomes a habit which constantly increases the efficiency of the worker. 
The character of a man’s work is always an indication of his efficiency. The more 
efficient a man becomes the more valuable is he to the institution which he serves, 
and when the officers are looking among the staff for a suitable person to fill a higher 
and more important position, their choice usually falls on the man who has been 
careful and conscientious, and who has shown a marked degree of efficiency in work. 
Bank examination furnishes the incentive for an increase in efficiency and is therefore 
highly to be desired. 

Along with an increase in efficiency there is the diminution of the chance for 
clerical errors. Errors are usually the result of inefficiency or carelessness. 

Not all errors, however, are made unintentionally. There may those who have 
been unfaithful to the trust reposed in them, and who have applied the funds and 
moneys of the bank to their own use. This stamp of man lives in constant dread of 
detection, for, by an unexpected examination of his books, should he be a clerk or 
bookkeeper ; or by a verification of the securities owned by the institution or held by 
it as collateral for loans, of which he may be the custodian; or by a count of the 
money on hand, should he be a teller, he realizes that detection is inevitable and the 
penitentiary almost a certainty. It is hardly necessary, in view of what I have al- 
ready said, for me to comment further on the benefit of bank examination, as the best 
means of detection of fraud, and as preventive of same. 

Let us now consider the various kinds of examinations we find employed. These 
may be summarized as follows: 

First—Those made by the board of directors or committee thereof. 

Second—Those made by the clerical force of the bank. 

Third—Those made by the Government and State bank examiners. 

Fourth—Those made by the Clearing House. 

Fifth—Those made by the public accountant. 

The by-laws of many of our banks provide for an examination by the directors, 
or by a committee appointed for that purpose. This form of examination may be 
efficient in some exceptional cases, but in the vast majority of instances it is quite 
the reverse. The reasons for this are obvious. 

The man usually selected by the stockholders of a bank for the very important 
office of director, is one who is well known in the community and who is usually en- 
gaged in active business. Such aman is selected on account of his influence and 
for the benefit to be derived by the bank through his connection with it. The more 
influential he is, the more desirable does he become as a director from the standpoint 
of business getting. But usually one in such a position is entirely engrossed with 
the cares and responsibilities of his own affairs and can, as a consequence, devote 
very little time indeed to the exacting work required in making a thorough exami- 
nation. 

The theory upon which an examination made by the clerical force is based, is 
most admirable; but in practice it is quite the reverse. The idea of using the clerks 
of one department of a bank to examine another department is all right, as regards its 
tendency to increase the efficiency of the force through the knowledge thus acquired. 
But is it not folly to suppose that a clerk, no matter how competent he may be in the 
department in which he is usually employed, can, upon being transferred to another 
department for the purpose of examining into the affairs, disclose in its books and 





102 THE BANKING LAW JOURNAL. 


accounts errors and irregularities made by those thoroughly familiar with the minute 
details of the department under investigation. An examination to be of any value 
whatever must be made by those thoroughly familiar with all the details of every 
department. 

If the question were asked of every bank officer and bank clerk present, “ What 
book in the bank, when kept by a dishonest officer or clerk, do you consider the 
most dangerous one ?” no doubt every book would be named except the one which 
experience has shown to occupy this umenviadle position. The individual ledger, 
when not kept under the duplex system, is without doubt the book oftering the 
greatest possibilities for the concealing of a shortage. 

One of the largest defalcations ever perpetrated by a bank clerk was hidden in 
that book. The loss to the bank was over $600,000 and not a dollar of the money 
of the bank was handled by the defaulting clerk. The only verification of this book 
that can be made is through the calling in and balancing, under one date, of practi- 
cally all of the pass books of depositors; but even then, unless proper precautions 
are taken, this work is worse than useless. 

As previously stated, the National Bank Act makes provision for examination 
by persons appointed by the Comptroller of the Currency, with the approval of the 
Secretary of the Treasury. ‘“ Who shall have power to make a thorough exami- 
nation into all the affairs of the association, and, in doing so, to examine any of the 
officers and agents thereof on oath.” 

Realizing that something more than the official examination was necessary 
for the mutual protection of the members of the Chicago Clearing House Associa- 
tion, following the disclosures connected with the closing of the Chicago National 
Bank, the Equitable Trust Co, and the Home Savings Bank, directly under the con- 
trol of John R. Walsh, that association has adopted the policy of having examinations 
made by its own examiners, independently of, and in addition to, those made by the 
official examiners, both National and State. 

Following the lead of Chicago in this matter, the clearing houses in a number of 
the large cities of our country have adopted the same policy; which has resulted in 
the enforcement of better methods and more conservative policies on the part of 
some of their members. 

Last, but not least by any means, there is the examination made by the qualified 
public accountant on behalf of the stockholders or directors. Many boards realize 
that the examinations [ have mentioned do not, by any means, furnish an adequate 
protection against dishonesty or carelessness on the part of the working force of the 
institution. Therefore, the public accountant, who must be one thoroughly qualified 
for the work, is employed by them to make a complete and detailed examination of 
the books, records, and accounts of every department of the bank. 

We will now take up for consideration, in a brief way, the qualifications which 
must be possessed by any one who wishes to be considered a competent bank exam- 
iner. These qualifications can be classed under the following heads: 

First—He must possess a pleasing personality. 

Second—He must be an accountant of vast experience. 

Third—He must have had an extended business training. 

Fourth—He must be thoroughly versed in all minute details of the banking 
business. 

Fifth—He must be well posted on all financial subjects. 

Sixth—He must be a man of keen judgment and sterling character. 

A thorough knowledge of accounts, not only those of financial institutions but 
those of other lines as well, must be possessed by the competent bank examiner. 
This knowledge should be acquired preferably through experience, but the general 
principles on which all accounting rests, may be acquired from those institutions 
of a first class character, which offer courses in higher.accounting. The more experi- 
ence a person has had in accounting work the better bank examiner he makes. 

Of course, the most important thing that makes toward a competent bank exami- 
ner is a thorough familiarity with every detail of the banking business. Unless a man 
knows the various books and records used in each department of a bank it is impos- 
sible for him to make a proper examination. 

Bank examiners, especially those examining banks located in the larger cities, 
should have a thorough knowledge of ail financial subjects. They should be well 
posted as to the current market value of securities and commodities, also be famil- 
iar with the financial rating of the makers of the paper held by the bank, and have 
a practical knowledge of General Commercial Law. 
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Many banks employ public aceoutants to make sundry tests of the cash on hand 
and securities held by the bank, several times a year at irregular periods. An exami- 
nation of this character is both a waste of time and money. If there has beena 
defalcation, the defaulter is rarely fool enough to have his books call for a larger 
amount of money than he has on hand. 

A shortage of securities also, may be readily concealed by having the records 
of the bank in accord with the actual securities on hand. The books, fixed in this 
way, would not show all the securities received as collateral for loans, but only that 
portion held by the bank. 

One of the main features of the official examination lies in the appraisal of as- 
sets, as the Comptroller of the Currency and the State authorities are interested, 
primarily, in the solvency of the institution. For this reason the official bank ex- 
aminer appraises assets. He does not audit books. He takes a balance sheet 
off the ledgers, but does not call in and balance the pass books of depositors. He 
examines the collateral for loans, but does not verify from the borrower the correct- 
ness of the amount. 

In connection with an examination made for the purpose of testing the sol- 
vency of the institution, one of the most important powers possessed by the national 
examiner, and one which is practically never exercised by him, is the right ‘to ex- 
amine any ofthe officers and agents thereof on oath.” If this power were exercised 
and the officers and agents realized that they would be prosecuted for perjury for 
any false statement made to the examiner, there would, in my opinion, be fewer fail- 
ures of national banks. 

Sometimes an accountant is employed, or the clerical force of the bank used, to 
make a complete examination of ozedepartment. This examination, if properly made, 
is of much importance and is not to be confused with the superficial examimation, 
which I have already mentioned. 

Take for instance, the banks and bankers ledgers—which show the amounts due 
to or due from correspondents. The correctness of these accounts may be verified 
by statements rendered or received, which serve as the basis for reconcilement re- 
ports, disclosing the outstanding items of difference, which must be satisfactorily 
adjusted. . 

The individual ledgers may be verified through the calling in and balancing 
under one date, of all the pass books of depositors, or by rendering to them a state- 
ment of their account, with a request for a report on the same. 

So every department of a bank may be examined of itself, but it must always be 
borne in mind that such examination must be absolutely thorough to be of any prac- 
tical value, and the danger always exists of the switching of shortages between de- 
partments. 

After all, the only reliable examination is the one embracing all departments of 
a bank, made as of a given date. An examination of this kind, in addition to furnish- 
ing a thorough verification of such department of a bank, prevents the switching of 
shortages from one department to another, which might readily be done were the 
examination confined to the affairs of a single department. 

From the standpoint of self interest, if from no other, the examination made by 
the certified public accountant is highly desirable. A bank can make its appeal to 
the public with far greater assurance if beneath its statement appears the certificate 
of aresponsible and competent accountant. The deposits of a bank are the business 
man’s cash. He exchanges his money for a bank account because he believes it will 
be paid. Now can a bank claim this confidence unless it leaves no stone unturned 
to insure the safety of his deposits? The officer, moreover, has a duty to the stock- 
holders. They have placed him in a position of trust to earn them dividends. He 
must not only invest the funds of the bank wisely, and steadily. increase the line of 
deposits, but every precaution must be taken in order that the losses should be as 
few and as smallas possible: The official is bound tomake somelosses. The neces- 
sity of explanations to stockholders will sometimes be forced upon him. He should 
see to it that losses arise from causes outside his control, and not through the dis- 
honesty of an employee, which regular examination would have prevented. 

The bank that surrounds itself with every safeguard is in the strongest position 
to command a banking business of the community. 

The audit of bank books is being widely adopted by conservative bankers every- 
where. It furnishes the best insurance against dishonesty, the best means of improv- 
ing the administrative service of the bank, and is a strong bid for public confidence 
and support. 
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THE AMORTIZATION OF SAVINGS BANKS. 
AS ADVOCATED BY A MASSACHUSETTS SAVINGS BANK OFFICIAL. 


Address by F. B. Washburn, Assistant Treasurer Worcester Five 
Cents Savings Bank, before the Savings Bank Treasurers’ Club of 
Massachusetts. 


Mr. President and Members of the Savings Bank Treasurers’ Club of Massachu- 
setts: 
REALIZE that the subject of amortization is not a popular subject with the 
] treasurers of savings banks, but, nevertheless, I believe we should give the sub- 
ject particularly careful consideration. 

In considering this subject let us see what should be the relation between the 
management of a savings bank and its depositors. 

Is it not virtually that of a trustee handling trust funds and disbursing to the 
beneficiaries the current earnings to which such beneficiaries at the time of their in- 
terest in the trust are entitled ? 

All courts require, and the trust companies and others handling large trust 
funds practice a method of bookkeeping, and a division of the income of such trusts 
as is absolutely equitable to present beneficiaries as well as future beneficiaries. 

When our Massachusetts mutual savings banks were first chartered, there was 
no provision in the law requiring the accumulation of a Guaranty Fund or Surplus 
against which losses might be charged. Not until 1876 did the Legislature enact the 
section relative to a Guaranty Fund and there were many savings bank officers who 
believed even the requirement of that section unjust. Such officers claimed that no 
institution had a right to hold and use the surplus earnings of present depositors to 
meet losses which developed from investments made at a subsequent date. 

Perhaps those who criticised this new legislation were theoretically right, but 
let us see how the conscience of the savings bank officers has changed since that 
date. 

On December 31, 1875, the total undivided earnings of the savings banks in 
Massachusetts were about 2% of the deposits. In those days average earnings were 
over 5%. 

On October 31, 1907, the total undivided earnings were about 6.21% of deposits, 
based on the book value of the securities owned. 

Could we know the total amount of premiums charged off beyond the require- 
ments of amortization, we should probably find the accumulated earnings to be over 
8% of the deposits. 

It would seem, therefore, that the savings bank officer has partially recovered 
from his scruples against retaining earnings. 

To-day many of the savings bank officers are trying to accumulate as large a 
surplus as possible without regard to any obligation the bank may have toward 
present depositors. 

The accumulation of a sufficzent surplus is a necessity for the protection of each 
bank and for the good of the whole community. 

But, gentlemen, we must not forget that the Aresent defosztor is entitled to justice. 

The question we are trying to determine is to what extent are we justified in ac- 
cumulating a surplus without doing an z/ustzce to present depositors. 

Those who favor adopting the practice of scientific amortization believe we have 
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no moral right and no right within the intent of the statute to use the present earn- 
ings of an institution to reduce the book value of securities below the proper amorti- 
zation value and thereby apparently increase the earnings available for future divi- 
dends. It is claimed such a practice is merely a hiding of profits. 

That certain banks in this state have used surplus earnings in this manner that 
they may escape declaring extra dividends is, without doubt, true. 

Gentlemen, is such a practice just? 

Has any mutual bank a right to Azde earnings? 

Should not our statements be absolutely correct and show the true condition of 
every institution ? 

If the theory of amortization is scientifically correct, if it will remedy a practice 
generally recognized as unfair, what should be our attitude regarding it ? 

This subject should be examined carefully from both sides of the question; there- 
fore, let us see what can be said against the advised change. 

The usual remark that is first made by those opposed is, ‘The old plan is good 
enough for me. I believe in conservative methods and I will risk my bank growing 
tov strong.” 

Gentlemen, it is the principle involved. If one process is right and the other 
wrong, which should be supported ? 

The next man will say, ‘It is too much work.” Gentlemen, that is denied by many 
who have adopted it. 

The only rational reason I have ever heard advanced is this: At present it is 
possible at the close of a period of good earnings to charge off a large amount from 
your premium account thereby relieving yourself from any charge at the close of a 
period when earnings have been lean. This might, perhaps, enable a bank when 
dividing up earnings after a lean period to declare a dividend at, say 4%, while a 
smaller dividend might have to be declared if it were necessary to provide out of earn- 
ings of that period for the ordinary premium reduction or amortization. 

That reason should be given due weight. 

By reason of amendments passed in 1908 to the Banking Law of the State of 
New York, savings banks in that state are now required to amortize their premiums. 
The Superintendent of Banks, under date of June 1, 1908, issued a pamphlet relative 
to this law from which I beg to read a few paragraphs, as the matter therein is very 
concisely put and shows his belief relative to its practice : 

“This applies to securities now owned, as well as to future purchases. 

“Experience has shown two defects in the former laws, which this legislation is 
intended to cure. 

“‘ First—Market values, when applied as a measure of solvency, to fixed term se- 
curities owned by savings institutions, are unfair and unreal. 

** Second—Securities purchased either above or below par do not actually earn the 
nominal rate of iaterest. If a premium has been paid, a sufficient sum should peri- 
odically be taken from the interest income to amount at maturity to the premium, 
thereby distributing the burden of loss on the investment throughout the term. Or, 
in the case of a purchase below par, the discount should be added to the purchase 
price, by periodic divisions, so that the benefit of the purchase shall be distributed 
throughout the term. 

“ Both of these defects are cured by amortization. 

“What Amortization Is.—Amortization is the gradual charging off and extinction 
of the premium or thecrediting and extinction of the discount involved in the purchase 
ofsecurities. Itisto be distinguished from the practice of charging off the entire prem- 
ium, or crediting the entire discount, immediately at the time of purchase; or the 
practice of carrying the security at the purchase price until maturity and then charg- 
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ing off the premium or crediting the discount, because the practice of making one 
charge or credit either at purchase or maturity makes the loss or gain, as the case may 
be, unduly large either at the beginning or the end of the life of the bond, and the 
bond is therefore carried at an unduly high value; whereas, amortization, by spread- 
ing this loss or gain over the entire period during which the bond is held, results in 
giving to the purchaser the exact periodic income, upon the basis of which the bond 
was purchased. 

“Two Methods of Amortization —There are two methods of amortization in 
practical use: The accurate or scientific method and the simple or pro rata method. 
These give approximately similar results except in cases of long maturities and 
large amounts.” 

For instance, let us suppose you bought a 7% bond due in seven (7) years to net 
4%. You would pay $1,181.59. In six (6) months a coupon for $35.00 would be- 
come due, but as you bought the bond on a 4% basis, you are only entitled to use as 
income for this six (6) months one-half (4) of 4% of the book value, or 2% of 
$1,181.59, which is $23.64. 

The difference between $23.64 and $35.00, the amount of the coupon, is $11.36, 
and this amount should reduce the book value of the bond to $1,170.23. This latter 
amount will be the new sum on which you are entitled to use interest at 4% during 
the next six (6) months. The continuation of this process to maturity will bring the 
book value of the bond to par ina scientific manner. The method becomes simple 
by use of bond tables. 

Should you use the pro rata method, the premium on the bond as shown in the 
above example, namely—$181.59, should be divided by the number of coupons to 
become due. There being fourteen (14) coupons, the semi-annual premium amor- 
tization is found to be $12.97 and the difference between this amount and the amount 
of the coupon is $22.03. You would, therefore, use $22.03 as the semi-annual in- 
come each six (6) months and reduce the book value by the amount of $12.97 each 
six (6) months (1 c. to be adjusted), the sum total of the two being $35.00, the amount 
of each coupon. 

These results are practically alike when the maturity is short. 

Gentlemen, I have endeavored to outline fairly the reasons for and against these 
methods of treating premium on bond investments. That there are two points of 
view I am aware, but to my mind there is but one that will stand the real test, that 
of both theory and justice. 

I desire that every statement issued by a Massachusetts savings bank should 
reveal its true condition as to undivided earnings. If you believe undivided earn- 
ings equal to 10% of the deposits (the amount allowed by statute) is not a large 
enough sum to guarantee the stability of your institution, then ask to have the per- 
centage increased to 15%. If you believe 15 4 too small, ask for 20 %, but in either 
event, show just what you have got. 

Pay to your present depositors such dividends as under the law they are en- 
titled to, but don’t hide earnings from them for the benefit of future depositors. 

I regret that the Commonwealth of Massachusetts has allowed the State of New 
York to lead her in the correction of this erroneous method of accounting and I trust 
Massachusetts will quickly follow the wise example set by her neighboring state. 
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M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART IV. 


EFORE we describe the routine work in the Paying Tel- 
ler’s Department, it might be well to consider here some 
matters to which the Paying Teller should give sufficient 
thought; they are often not given the consideration which 
they deserve, but a little thought spent by the Paying 
Teller on these points will lighten and expedite his daily 
work and relieve him of some of his care and worry. 

I have in mind specially the care and arrangement of 
the money in the vault and the arrangement and care of 
the money in the cage. 

All large banks have at least two separate vaults. One is used 
for the safe-keeping of securities, valuable papers, checks, etc., by 
the Receiving Teller, the Note Teller, the Discount Clerk, and the 
Loan Clerk, each one using one or more compartments in it. The 
other is used exclusively for the keeping of the money in charge of 
the Paying Teller. 

Each vault has its own entrance, yet precaution has been taken 
that should at any time either the inside or outside door of either 
vault be impossible to be opened, entrance may be made into it through 
the other vault by a small emergency door, but not however, without 
considerable difficulty. Thisdoor is near the top of the vault and 
can be unlocked on either side of the vaults by a combination lock, 
in addition to which many bolts would have to be removed before the 
door could be opened. 

The Paying Teller’s vault contains a number of compartments, 
yet not as many as the other vault. Theycan be locked with either 
the single or double combination, as may befoundexpedient. There 
are besides the compartments a number of shelves, all metal, on which 
is kept the gold and silver coin; also considerable floor space on which 
is piled the specie in bags, and the metal boxes which are used by the 
Paying Teller to convey the money to and from the vault. 

We may begin, therefore, by dividing the cash of the Paying Teller 
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into four distinct parts: The bills which are left in the compart- 
ments of the vault would consist of one part; the gold coin, a second 
part; the silver and subsidiary coin, a third part; and the money in 
the boxes, a fourth part. The first part is subdivided into Clearing 
House certificates, United States legal tenders, and United States 
silver certificates, each kind being allotted one or more separate com- 
partments as its room may require. A separate total of each com- 
partment is kept, as well as a grand total, and as the money is put 
into or taken out of these compartments the amount is added to or 
subtracted from these totals. A separate accounting of the Clearing 
House certificates is necessary. While in former years they repre- 
sented deposits made in the New York Clearing House for only gold 
coin, they now represent also deposits made for United States gold 
certificates, legal tenders, and United States silvercertificates. They 
are in form of certificates of deposit given by the Clearing House to 
a bank and specifying not only the character of the money received, 
but also its denomination. For instance, one dollar and five dollar 
silver certificates, ten dollar legal tenders, and ten dollar and twenty 
dollar gold certificates. These Clearing House certificates are in 
denominations of five thousand and ten thousand dollars each, and 
while, no doubt, they can, and were intended to be used by the Clearing 
House members in payment of balances, banks have generally held 
on to them because they represented bills of small denominations, 
and could be called for at any time on demand and surrender of the 
certificates. These certificates were introduced in consequence of 
the panic of October, 1907, when the famine of currency was so great 
that it commanded a heavy bonus. A separate accounting of these 
certificates, therefore, is absolutely necessary in order to ascertain the 
‘exact condition of the cash. 

The money which I referred to as being in the boxes is that which 
the Paying Teller had in his cage during the day and had left over 
atthe end. The money is composed mostly of incomplete packages, 
specials—the latter I will describe later—in fact, all the money which 
the Paying Teller wishes to have returned tohiminthemorning. A 
list is made by the Paying Teller of the money contained in the boxes 
and is by him rechecked in the morning. All complete packages, 
that is packages consisting of one thousand bills of the same denomi- 
nation and same kind, left over at the end of the day are put in the 
vault in their proper places. Each morning the Paying Teller’s cash 
is replenished by the money which was taken in the day before by 
the Receiving Teller. It is passed over by the latter to the Money 
Department to be counted and put in shape for distribution. The 
total amount received by the Receiving Teller is charged by ticket 
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through the office and in the morning all the money is turned over to 
the Paying Teller, who verifies it as to amount charged, keeping the 
clean money for payments over the counter, sending the mutilated 
currency by messengers to the Treasury, and the national bank notes 
by express to Washington for redemption. Receipts are given by 
the Treasury officials for the mutilated currency, and the Paying 
Teller holds them in his cash that day. The following day they are 
presented to the Treasury for payment, when money, usually in large 
denominations but of like kind, is given for them. For the nationals 
sent to Washington the Paying Teller charges by ticket through his 
list ‘‘National Bank Note Account” on the general ledger, and when 
the Government makes remittance—either by check or new currency, 
as requested—the account is credited and the money enters again 
the Paying Teller’s cash. 

There are days when not sufficient money for payments has been 
received from the Money Department that morning. The reserve 
from the vault is then drawn upon. In order, however, that no one 
package of a kind is held in the vault fora longer period than another, 
the side on which the oldest packages are is drawn on first. The reason 
for this is that should a difference be hidden in any one of the pack- 
ages it would not go undiscovered too long. 

The cash in the compartments of our money vault is straight. I 
mean by this that we do not carry there any mixed money. Every 
bill in each package is of the same kind and denomination as the one 
on top. Of course there are times when we have extraordinary de- 
mands made upon us for certain denominations, and as it sometimes 
happens then this very denomination is the one which we will get the 
least of. This may thus deplete our supply. The Money Depart- 
ment is at once apprised of the situation and instructions are given 
that packages of bills of this certain denomination will be taken 
mixed: that is, gold, silver, legals and nationals may all be in the 
same package. This order holds good until the supply of mixed 
money has again become of sufficient quantity to permit the return 
to former conditions. During the period of the acceptance of mixed 
money by the Paying Teller it is carried in the boxes until it has 
been paid out. Should the supply on hand of any denomination fall 
too low or become entirely exhausted, recourse may still be had to 
the Clearing House certificates of deposit. Banks even at the pres- 
ent day are fortifying themselves against another currency famine 
by depositing any surplus of bills which they may have and receiving 
therefor the usual receipt. 

A weekly examination and statement of each compartment is 
made by the Teller, which not only verifies his cash but shows him 
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how much of each denomination he has on hand. This puts him 
in a position to guide the Money Department how close they should 
discriminate in their sorting between a clean bill and a mutilated one: 





‘Legal | Gold | Siler | Nat. Bank\C.H. Gold\ 


Tenders | Certificates| Certtficates Notes | Certificates Total 


1’s 195,000 195,000 
1l’s New 105,000) | 105,000 








2’s 84,000) 
2’s New 56,000) 
5’s 78,000 345,000) 423,000 
5’s New| 150,009 220,000, | 370,000 
10’s 160,000 90,000 40,000 290,000 
10’s New, 45,000 50,000) 80,000) 175,000 
20’s 10,000} 210,000 | 220,000 
20’s New) 180,000 | 180,000 
50’s 60,000 40,000) 100,000 
100’s 20,000} 100,000 120,000 
1,000’s 300,000} 200,000) 500,000 
5,000’'sC.H.} 100,000} 600,000C.H. 100,000) 800,000 
10,000’s C.H.| 250,000} 700,000 C. H. 650.000) 1,500,000} 3,100,000 


Total | 1,113,000] 2,190,000 1,915,000,” 
Cc. H.—Clearing House. 


84,000 
56,000 




















1,500,000] 6,718,000 








(Zo be Continued.) 
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SAVINGS BANKS IN CONNECTICUT AND THE PANIC. 


In common with savings banks in various parts of the country, 
the official returns from the 88 savings banks of Connecticut show 
that the banks of this commonwealth have felt the panic most se- 
verely. Only 26 of the whole number show any gains for the year 
ending October 1, 1908, and the gains of these have been but $784, - 
385.79 in the aggregate, including interest credited to depositors. The 
receipts from depositors during the year were $58,359,593.39, includ- 
ing interest, whilethe payments were $62,632,888.32, a loss of $4, 273,- 
294.78. The year previous showed a gain of $10,107,076.92 which 
will indicate to what extent these banks were affected by the pre- 
vailing depression. 

A total of 3,704accounts wereclosedin excess of the numberopened. 
Loans on real estate were increased to the extent of $2,356,903.07, 
while personal and collateral loans decreased $2,542,839.33. Municipal 
bond holdings were reduced $1,848,198.35 and railroad bonds reduced 
$835,628.26. Nodoubt it was from the sale of such securities and the 
calling in of loans, that the heavy withdrawals were met, without 
cutting down the mortgage loans. 

There are many heavy deposits in the banks of this state, run- 
ning from $10,000 and upward. The largest amount due to one de- 
positor was $56,282.82 reported by the Norwich Savings Society. 
There is no restriction on the amount that may be received from de- 
positors, but the law stipulates that not more than $1,000 may be re- 
ceived from any one depositor in the course of one year. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


FORGED CHECK. 


Bank not liable to depositor where notice is not promptly given. 


McNeely Co. v. Bank of North America, Supreme Court of Pennsylvania, June 2, 1908. 


A bank, which has paid and charged to the account of a depositor checks bear- 
ing forged signatures or indorsements is not liable to the depositor where he fails to 
notify the bank promptly upon discovering the forgeries, regardless of whether such 
notification would have enabled the bank to take steps to protect itself. 


Brown, J. McNeely Company, acorporation, was a depositor with 
the appellee, the Bank of North America, and had in its employ one 
Charles S. Reber, who between April 20, 1897, and February 24, 1903, 
forged the names of payees on go checks issued by it. Some of these 
checks were paid directly to him by the appellee, and others he de- 
posited to the credit of his account with certain banks and bankers, 
who collected them through the clearing house. Each of said checks 
was charged to plaintiff’s account with the defendant, and the amount 
thereof entered as a charge against its deposit in its bank book when 
the same was settled. On each settlement the balance was struck and 
entered, after deducting the amount of the checks paid on the forged 
indorsements. During the period of these forgeries the bank book 
of the appellant was settled 76 times, and all checks that had been 
paid by the bank, including those bearing the forged indorsements, 
were regularly returned to the appellant at each settlement of its 
bank book. Reber continued in its employ until April 1, 1903. Some 
of his forgeries were discovered on or about January 1, 1904, and 
within two or three weeks thereafter a very large number of the go 
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forged indorsements were discovered. The twenty-fourth finding of 
fact of the referee is: ‘‘ No notice was given by the plaintiff to the 
defendant of the forgeries or any of them until April 11, 1904. As 
stated in finding No. 10, the bank book was settled three times, viz., 
on February 1, 1904, February 28, 1904, and March 31, 1904, after the 
discovery of the forgeries and before notice was given thereof on 
April 11, 1904. During the same period, Robert K. McNeely, who 
was a director of the bank, attended directors’ meetings weekly from 
January 4, 1904, to April 11, 1904, a total of 14 meetings, but gave 
no notice to the bank concerning the forged indorsements or com- 
plaining of their payment.” Robert K. McNeely, referred to in the 
foregoing finding, was a director of the company and its secretery and 
treasurer, having charge of its offices and the examination of its trial 
balances. Reber was able to conceal his forgeries from his employer 
by a complicated and ingenious system, which need not be here de- 
scribed, for the referee has found that the appellant was not negligent 
in failing to discover them sooner, though they extended through a 
period of nearly six years. The reasons for this finding are unim- 
portant, if the legal conclusion of the referee and court was correct, 
that the appellant so delayed giving notice to the bank of the for- 
geries, after it had discovered them, that it cannot recover the amount 
paid and charged to its account on any of the forged indorsements. 
The fact that Reber had forged some of the indorsements was, as 
stated, discovered about January 1, 1904, and within two or three 
weeks thereafter it was known to the appellant that a very large 
number of the go forgeries had been committed; but no notice of this 
was given to the bank until nearly three months afterwards. The 
duty of a depositor in a bank, upon discovering that it has paid and 
charged to his account either a check bearing his forged signature as 
drawer or his check on the forged indorsement of the payee, is to 
promptly notify it of the forgery. This notification is not only a duty 
but it is what a depositor will instinctively do on discovering, upon 
the return of his bank book with canceled checks charged to his ac- 
count, that there are among them some which he never signed or 
which were not paid to the payees namedinthem. This duty is not 
questioned by the learned counsel for the appellant. Their conten- 
tion is that, for the disregard of it, a depositor is not to be barred 
from recovering from the bank what it may have paid on his forged 
signatures or on the forged indorsements of payees named in checks 
drawn by him, unless, by his failure to promptly notify it of the for- 
geries, it has lost rights over against other parties, and the burden 
is upon it to prove such loss. Authorities are not wanting to support 
this, but the referee and court below did not follow them. Relying 
upon others, they held that the plaintiff, by reason of its failure to 
promptly notify the bank of its discovery of the forgeries, could not 
recover, even though the bank had offered no evidence that it could 
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have protected itself and the plaintiff had not shown that it could not 
if prompt notice had been given. 

The relation between a bank and its depositor is a contractual one. 
Its undertaking with its depositor is to pay his checks, if he has suf- 
ficient funds with it for that purpose, and it assumes all the risk as 
against him of a mispayment in paying and charging to his account a 
check which he has not signed or one which he has signed bearing a 
forged indorsement of payee. Tohis accountit may not charge sucha 
check. If it does, the depositor can recover from it amount so charged. 
No payment by a bank on a forged signature of a depositor as drawer of 
a check or on a forged indorsement of his payee can affect him. His 
right is to get back from the bank whatever he has deposited with it, 
less what has been properly paid out on his orders. The responsibility 
of the bank to the depositor is absolute, and it can retain no money 
deposited with it by him to reimburse it for any mispayment it has 
made out of such deposit; but it can recover from a forger responsi- 
ble for the mispayment, or from those who, by their indorsement of 
a check, have vouched for previous indorsements or the genuineness 
of the signature of the alleged drawer. The right of a bank to re- 
cover from a forger, or from those to whom it may have paid a check 
bearing the forged signature of one of its depositors, or a forged in- 
dorsement, is its only remedy for the fraud practiced upon it by the 
forgery. The depositor’s money is not affected by it, and, when he 
is the first to discover it, itis not reasonable that he should not be re- 
quired to give prompt notice of it to the bank, if he intends to hold his 
depository liable for the mispayment, and this without regard to what 
may or may not result from a prompt effort to recover from the party 
or parties who may be liable to the bank for the mispayment. The de- 
positor can gain nothing by withholding knowledge of the forgery, 
but the bank, if kept in ignorance of it after his discovery of it, may 
lose everything. As soon as a bank learns that it has paid a check 
on a forged signature of a depositor, or on a forged indorsement on 
his check, it is its duty to promptly restore to the depositor’s account 
what was improperly taken from it, and its right at the same time is 
to proceed against those who wrongfully got the money. This right 
is to proceed immediately, and to the promptness with which a bank 
is able to exercise it recovery is often due. When a depositor with- 
holds from his bank his knowledge of the forgery, he withholds from 
it this right to proceed promptly for its own protection. It may or 
may not be able to recover from the forger by promptly proceeding 
against him, but its right is to try by so proceeding; and, when one 
of its depositors discovers that it has innocently sustained a loss, he 
ought, not only in all good conscience, but as a legal duty, to notify 
it at once of its mistake; for by withholding from it what he has dis- 
covered he can, as just stated, gain nothing, but it may lose all. A 
forger may be insolvent or beyond the reach of civil or criminal pro. 
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cess, but, by prompt proceedings against him, others may become in- 
terested in him and come to his assistance, who after delay may not do 
so. This incident to a bank’s right to promptly proceed against a for- 
gerisnot to beoverlooked. Whenever adepositor knowingly withholds 
from it knowledge without which it cannot so proceed in an effort to 
protect itself, he ought to be regarded, when he comes to enforce al- 
leged rights against it, as having withheld from it a substantial right, 
without regard to what might or might not have resulted from a prompt 
exercise of that right. When an indorser ona promissory note defends 
on the ground that prompt notice was not given him of its nonpayment, 
the holder will not be heard in reply that, if notice of the nonpayment 
had been promptly given, it would not have helped the indorser, be- 
cause he could have recovered nothing from the maker of the note or 
priorindorsers. The right of the indorser on a note is to give prompt 
notice of its nonpayment, that he may have an opportunity of pro- 
ceeding promptly against the maker or prior indorsers, without re- 
gard to what may result from his efforts, and, if this right is not given 
him, his liability is atan end. ‘‘The insolvency of the maker of a 
note, though known to the indorser, ought not to discharge the holder 
from giving notice. There are various degrees of insolvency, and it 
rarely happens that a man is totally insolvent. So that there is a 
chance of getting something by an application to the debtor. Besides, 
if a man has nothing of his own, he may have friends, who, to relieve 
him from pressure, will do something for him. The indorser, there- 
fore, has a chance of securing himself, at least in part. The only rea- 
son that can be assigned for insolvency taking away the necessity of 
notice is that notice could be of no use to the indorser; but it is al- 
most impossible to prove that it might not have been of use. There- 
fore it is necessary.” Barton v. Baker, 1 Serg. & R. 334, 7 Am. Dec. 
620. Why should a different rule apply to a bank, which never know- 
ingly pays on a forgery, but, in cases like the one now before us, is 
always an innocent victim ? 

Delay by a depositor in giving notice to a bank means not only 
its enforced delay in proceeding against those liable to it, but means 
loss of evidence as well; and, if the rule for which appellant con- 
tends should prevail, a bank might be deprived of the opportunity 
of showing that prompt proceeding on its part would have resulted 
in its recovering forits loss. And, again, in a suit brought by a de- 
positor against a bank to recover the amount which it may have im- 
properly paid on a forgery, the issue is the forgery. This issue 
ought not to be complicated with another, and a speculative one, as 
to whether anything might have been recovered from the forger, if 
prompt notice had been given to the bank of the forgery. The only 
reasonable and logical rule is the one adopted by the referee and the 
court below. Our own cases are in harmony with it, and it is ap- 
proved by high authority. A different one would be putting a pre- 





LEGAL DECISIONS. 115 


mium upon the laches of a depositor, and give to a dishonest one op- 
portunity to help a forger to escape. 

In Rick v. Kelly and Rick v. Fisher, 30 Pa., 527, the plaintiffs be- 
low purchased from the defendants notes bearing the genuine signa- 
ture of George Fox, as maker, but the forged indorsements of the 
payee. In reversing the judgments in favor of the plaintiffs and an- 
nouncing the general rule that notice of a forgery within a reason- 
able time after discovery is necessary for the maintenance of an action 
for the recovery of the money paid for such notes, it was said by 
Porter J.: ‘‘The notes in this suit contained a genuine name. For 
aught that appears, timely application to that party might have saved 
the debt, for others thought proper to obtain judgments and sell his 
property. At some stage of the business the plaintiffs obtained 
knowledge of the forgery, for they brought the actions and put the 
fact on record. Why not inform the defendant of his risk, and give 
him a chance of escape by a direct blow at the maker? What justice 
could there be in permitting a holder to hold on until the very close 
of the period of limitation, and then to spring a suit on the seller, 
when the genuine parties are dead and their estates gone?” In 
the case of Myers v. The Southwestern National Bank, 193 Pa. 1, 
in a suit to recover the amounts that had been paid by the bank on 
the forged signature of the plaintiff to checks, judgment on a verdict 
directed for the defendant was sustained, because the plaintiff had 
not promptly notified it of the forgeries after he was held to have 
had notice of them, and we said: ‘‘It was not the bank’s fault that 
the first forgeries were not promptly discovered and notice thereof 
given. If the plaintiff's duty to the bank had been performed at the 
proper time, the fact would have appeared that the bank had charged 
plaintiff, on his bank book, with the payment of two items ($300 and 
$200) for which no vouchers appeared among the checks handed to 
him by his clerk. These vouchers, the two forged checks, had been 
abstracted and destroyed by the latter. No objection having been 
made at the time of the first settlement, the bauk had a right to as- 
sume that everything was correct, including the two checks purport- 
ing to b2 signed by him. His silence was tantamount to a declara- 
tion to that effect, and, in afterwards honoring checks signed by the 
same person, the bank had aright to consider the fact that the signa- 
tures had been at least tacitly recognized by the plaintiff as genuine. 
While the plaintiff was not chargeable with the knowledge of his 
clerk that the latter had committed the forgery, he was clearly re- 
sponsible for the acts and omissions of his clerk in the course of the 
duties with which he was intrusted, viz., to receive the checks from 
the bank, take them to his employer’s office, compare the amounts 
thereof with the amounts in the bank bookand check book, ete. In 
view of the uncontradicted evidence as to the foregoing facts it can- 
not be doubted that, as between the bank and the plaintiff, the lat- 
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ter alone should be held responsible for the consequences resulting 
from the failure to examine the checks in question and approve or 
reject them within a reasonable time. In contemplation of law the 
delivery of the checks to plaintiff's clerk was a delivery by the bank 
tothe plaintiff himself, as the basis on which its credits were claimed. 
The bank was therefore entitled to have them examined, and, if re- 
jected, returned within a reasonable time. That was not done, and 
because of plaintiff s failure to perform his duty in that regard he 
should not be permitted to recover. Any other rule would be incon- 
sistent, not only with general and long-established custom, but also 
with well-settled principles of law on the subject. Leather Manu- 
facturers’ Bank v. Morgan, 117 U. S. 96, 107, 6 Sup. Ct. 657, 29 L. 
Ed. 811; United Security, etc., Co. v. Central National Bank, 185 
Pa. 586.” 

A very learned referee in United Security Life Insurance & Trust 
Company of Pennsylvania v. Central National Bank of Philadelphia, 
185 Pa. 586, in his report, which was confirmed by the court, held 
that the plaintiff was not entitled to recover from the defendant the 
amounts paid and charged to its account on forged indo1rsements, be- 
cause it had not promptly notified the defendant of the forgeries 
after it had what the referee held to be constructive notice of them. 
The judgment was reversed solely on the ground that the referee had 
erred in finding that the plaintiff had had constructive notice of the 
forgeries on March 27, 1894, and judgment was directed to be entered 
for it, because, when it actually discovered the forgeries on May 17, 
1894, it gave immediate notice to the defendant. What the referee 
said and what was not held to be error was: ‘‘The referee is of opin- 
ion that it is not necessary for the defendant to make effective the 
defense based upon the want of diligence of the plaintiff in giving 
notice of the forgery to show with certainty that had notice been 
given at an earlier day a fund belonging to Williams (the forger) 
was in existence which could have been attached and held. When 
it is once shown that the plaintiff failed to give prompt notice of the 
discovery of the forgery, the plaintiff's right of action is gone. The 
law assumes, and does not find it necessary to conduct an inquiry to 
verify the assumption, that, had the notice been given promptly, the 
Central Bank might have taken steps to protect itself as against 
Williams.” A sentence from the opinion in Iron City National Bank 
v. Ft. Pitt National Bank, 159 Pa. 46, 28 Atl. 195, 23 L. R.A. 615, is 
pointed to by counsel for the appellent as an expression from this 
court sustaining their contention. In that case the present Chief 
Justice did say that all a bank which has paid a forged check of one 
of its depositors ‘‘need do in any case is to give notice promptly ac- 
cording to the circumstances and the usage of the business, and, un- 
less the position of the party receiving the money has been altered 
for the worse in the meantime, it would seem that the date of notice 
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is not material.’’ This must be read with reference to the facts in 
that case. As to those in the present one, it isnot applicable. There 
the Fort Pitt National Bank, the defendant, which received the money 
on the forged check, had paid it out on the check of its depositor, to 
whose credit it had been placed, and all that we meant to say was 
that if the bank had not paid it out, and could still have protected it- 
self by withholding it, the date of the notice of the forgery would 
not have been material. 

The rule followed by the learned referee and court below is the 
only reasonable, logical, and proper one in this class of cases. It is 
approved by the Supreme Court of the United States in Leather 
Manufacturers’ Nat. Bank v. Morgan et al., 117 U. S. 96, 6 Sup. Ct. 
657, 29 L. Ed. 811, where it is said by Harlan, J.: ‘“‘If the depositor 
was guilty of negligence in not discovering and giving notice of the 
fraud of his clerk, then the bank was thereby prejudiced, because it 
was prevented from taking steps, by the arrest of the criminal, or 
by an attachment of his property, or other form of proceeding, to 
compel restitution. It is not necessary that it should be made to ap- 
pear, by evidence, that benefit would certainly have accrued to the 
bank from an attempt to secure payment from thecriminal. Whether 
the depositor is to be held having ratified what his clerk did, or to 
have adopted the checks paid by the bank and charged to him, can- 
not be made, in this action, to depend upon a calculation whether the 
criminal had at the time the forgeries were committed or subse- 
quently property sufficient to meet the demands of the bank. * * * 
As the right to seek and compel restoration and payments from the 
person committing the forgeries was in itself a valuable one, it is 
sufficient if it appears that the bank, by reason of the negligence of 
the depositor, was prevented from promptly, and, it may be, effec- 
tively, exercising it. Continental Bank v. Nat. Bank of the Com- 
monwealth, 50 N. Y. 583; Voorhis v. Olmstead, 66 N. Y. 113, 118; 
Knights v. Wiffen, L. R. 5 Q. B. 660; Casco Bank v. Keene, 53 Maine, 
103; Fall River Bank v. Buffinton, 97 Mass. 498.” 

Other questions raised by the appellant need not be considered in 
view of the correct conclusion of the court below that its delay in 
giving the appellee notice of the forgeries bars its right to recover. 

The assignments of error are all overruled, and the judgment is 


affirmed. 
—— ++. + 


DEPOSITOR AS PREFERRED CREDITOR. 


Peterson v. Grasper, Supreme Court of Iowa, November 23, 1908. 
Where a depositor directed that a certain part of a sum paid into the bank be re- 
served for the discharge of an unmatured note, held elsewhere, but the amount was 
with his acquiescence entered to his credit as a general deposit and used by him in a 
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manner inconsistent with his previous instructions, it was held that he had no stand- 


ing in equity, upon an assignment by the bank in favor of its creditors, other than 
that of a general depositor. 


Appeal from District Court, Cerro Gordo Co.; C. P. Smith, Judge. 


Action to establish a sum due plaintiff as a preferred claim. The 
petition was dismissed, and plaintiff appeals. Affirmed.’ 


Lapp, C. J. The Bank of Thornton, of which J. D. Barlow and 
G. L. Ehlers were proprietors, made an assignment of its assets 
for the benefit of creditors to W. V. Grasper, May 9, 1906. At that 
time there was a credit on its books of $1,813.26 in plaintiff's favor as 
general depositor. He contends, however, that on January 11, 1906, 
he had directed the bank, through Barlow, its cashier, to apply $1,352 
of $1,801.50 paid into the bank on that day to the satisfaction of a 
promissory note of $1,300 and interest which he had executed to the 
bank August 4, 1905, payable in six months, and that, contrary to 
the understanding then had that such amount should be so applied, 
the bank retained the money until the assignment was made. The 
note was not then due, but by arrangment with the cashier payment 
was to be accepted. Plaintiff caused the $1,801.50 to be transferred 
from a bank at Hampton for this purpose, with instructions to enter 
the remainder over the amount owing on the note as a deposit. It 
was the custom of the bank, when a note was due or to be paid, to 
charge it to plaintiff's account and return it with the checks; but the 
bank credited him with the entire amount transferred, and when his 
book was balanced January 30, 1906, the entire amount appeared to 
be credited, and the note was not returned. Upon inquiry, the cashier 
informed plaintiff that one Valentine had the note in California, and 
he would get it as soon as he returned; that it would make no differ- 
ence as long as he was paying no interest. Plaintiff acquiesced in 
this assurance, and a subsequent talk in February was to the same 
effect. Shortly before the bank closed, Barlow informed him that 
the note was at Mason City and he would send forit. After the talk 
in January, defendant was not told that the money had been taken 
from his credit, and on March 2d and 2gth and on April gth the bal- 
ance on his passbook disclosed to him that it was still there. He 
checked on his account as occasion required, and it was frequently 
reduced below the amount claimed to have been paid or set apart for 
the payment of the note. This was true for twelve daysin February, 
four days in March, and several days in April, being below $900 for 
two daysin April. He explained this by saying that he was told by 
Barlow that he might overdraw if he needed the money, and that at 
such times interest was charged or a note required, but that he did 
not know that it had been overdrawn. 

From this statement of facts it appears that plaintiff knew the 
money was entered in the books of the bank to bis credit as a general 
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depositor at all times after January 31, 1906, and this, regardless of 
Barlow's misrepresentations concerning the whereabouts or payment 
of the note. Even though paid into the bank for the specific purpose 
of satisfying the note, plaintiff was advised that this had not been 
done by the entry of the entire amount to his credit. If Barlow told him 
the note was paid, he knew from his book that the money had not 
been withdrawn from his account to pay it. That is should stand 
to his credit was acquiesced in by him. He insisted that the cashier 
apply the amount and surrender the note, but was fully aware that 
this had not been done. It turned out that the bank did not own the 
note, but that it was held by a bank at Mason City; also, that the 
bank in fact entered the money as a general deposit and made no effort 
to procure the note. Plaintiff was aware of the entry as a general de- 
posit, but claims that this was merely a method of bookkeeping which 
would be adjusted by charging him with the amount of the note. Had 
this been done within a reasonable time, probably the mere matter 
of bookkeeping would not have been important; but the credit as a 
general deposit was carried four months with full knowledge on plain- 
tiff's part that the note was not in the possession of the bank, and in 
the meantime he had been making use of the money in a way incon- 
sistent with its previous appropriation to the satisfaction of the note. 
True, he explains that at one time, when he wanted to buy hogs, 
Barlow told him if he did not have the money to draw more, that the 
bank had never refused him; but this is hardly satisfactory in view 
of the overdrafts for each of the three months after January, and the 
use of over $500 of the item claimed to have been set apart fora 
couple of days in April. The fact, as we think the evidence plainly 
indicates, is that plaintiff had acquiesced in the entry of this money 
to his credit until the note should be procured, and, this being so, he 
has no standing in equity other than that of a general depositor. 
Affirmed. 


—_—++.+,—___—_—_- 


CERTIFICATE OF DEPOSIT. 


Old National Bank v. Exchange National Bank of Coeur D’Alene, Idaho, Supreme Court of Washington, 
September 24, 1908. 


A certificate of deposit, issued by the defendant bank was indorsed by the payee 
to one who indorsed it and deposited it to the account of another with the plaintiff 
bank. The second indorser was told subsequently by the defendant bank that the 
certificate would be paid on presentment, but, when it was presented, payment was 
refused on the ground that the payee of the certificate had overdrawn his account. 
It was held that defendant bank was estopped to deny its liability as to the second in- 
dorser and that plaintiff bank could assert the estoppel and recover on the certificate. 


Root, J. The appellant herein is a national bank doing business 
in Coeur d’Alene, Idaho. The respondent, the Old National Bank is 
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a national bank doing business in the city of Spokane, Wash. The 
respondent bank brought this action against the appellent, joining 
as codefendants the other respondents herein, to recover upon an in- 
strument issued by appellant in the following words and figures: 
‘“‘Exchange National Bank. No. 1,996. Coeur d’Alene, Idaho, June 
16th, 1904. W. H. Smith has deposited in this bank $2,000, two 
thousand and no-1oo dollars, payable to self in current funds on the 
return of this certificate properly endorsed. Interest at 4 per cent. 
if left three months. Wm. Dollar, Pres. Not subject to check. 
10,055. Sept. 19-04.” This instrument was delivered on the date of 
its issuance to the respondent William H. Smith, who thereafter in- 
dorsed and delivered the same to O. M. Sparks, who thereafter in- 
dorsed and delivered the same to the respondent bank, with directions 
to credit the same to the account of the First National Bank of Coeur 
d’Alene, which was done. When the respondent bank received the 
certificate from Sparks, it discovered that there would be due upon 
said certificate some $20 interest in about 20 days, and it therefore 
held the same in order to collect and make a prcfit of said interest. 
Some days after the respondent bank had received this certificate, 
said Sparks, being aware of some difficulty between Smith and his 
wife, and anticipating a divorce proceeding which might result in 
complicating Smith’s business affairs, telephoned to the appellant 
bank, and asked if the certificate had been presented for payment, 
and was informed that it had not been. Later the same day, after 
having made some inquiries of the First National Bank and of this 
respondent bank, said Sparks again telephoned to the appellant bank 
and asked if said certificate would be paid upon presentment. As to 
what the answer was there is an irreconcilable conflict. The appel- 
ent bank claimed that they stated that said certificate would not be 
paid, while the evidence of respondents is to the effect that the ap- 
pellant bank said that it would be paid. The trial court found with 
.the respondents upon this issue, and we think the evidence justifies 
the finding. 

The appellant bank had another customer with the same name as 
the one to whom this certificate was issued, the name of each being 
William H. Smith. In the trial of the case the recipient of the cer- 
tificate was indicated as ‘‘Smith No. 2,” and the other customer as 
‘‘Smith No. 1,” and we will so designate them herein. Smith No. 1 
had an account with appellant bank, and had on deposit something 
over $2,0ov0 in said bank. Smith No. 1 had a small amount subject 
to check, aside from the amount represented by this certificate. He 
drew numerous checks against the bank, which paid the same, owing 
to its officers getting the accounts of the two Smiths confused. The 
mistake was discovered about the 16th of September, when the bank 
learned that Smith No. 2 had overdrawn his account to the extent of 
$1,337.36. A few days thereafter respondent bank presented this 
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certificate to appellant, and the iatter refused to pay the same, or 
any portion thereof, excepting the difference between the amount 
which Smith had overdrawn—$1,337.36—and the amount of the cer- 
tificate—$2,ooo—and interest. The appellant pleaded the following 
statutes of Idaho: 

‘*A non-negotiable written contract for the payment of money or 
personal property may be transferred by endorsement in like manner, 
with negotiable instruments. Such endorsement transfers all the 
rights of the assignor under the instrument to the assignee, subject 
to all equities and defenses existing in favor of the maker at the 
time of theendorsement.” Rev. St. Idaho 1887, tit. 13, c. 5, § 3600. 

‘*In case of an assignment of a thing in action the action by the 
assignee is without prejudice to any set-off or other defense existing 
at the time of, or before notice of the assignment.” Rev. St. Idaho 
1887, tit. 3, c. 1, § 4091. 

‘*A banker has a general lien dependent upon possession upon all 
property in his hands belonging to a customer for the balance due to 
him from such customer in the course of business.” Rev. St. Idaho 
1887, tit. 12, c. 6, § 3448. 

It contends that under these statutes it was authorized to offset 
against the amount due on the certificate the amount overdrawn by 
Smith No. 2. Respondent bank claims that these statutes do not ap- 
ply to cases of this kind. It alsoclaimsthat the appellant is estopped 
to make any offset or interpose any defense against the amount due 
upon the certificate as shown by its terms, for the reason that said 
bank assured Sparks that the same would be paid when presented. 
Appellant bank claims that these facts do not constitute an estoppel, 
for the reason that Sparks had already parted with the certificate at 
the time he made the inquiry of appellant bank, and that the res- 
pondent bank had taken the certificate prior to this representation, 
and that consequently said representation had not constituted any in- 
ducement to their purchasing the certificate. The purpose of Sparks 
in making inquiry of the appellant bank as to whether it would pay 
this certificate was to protect himself as an indorser of the certificate. 
He was interested in its payment, inasmuch as he had indorsed it 
when the same was turned over to respondent bank. The assurance 
given him by the appellant bank undoubtedly constituted an estoppel 
which he could have asserted to prevent appellant bank from in- 
terposing any defense against the certificate. It seems tous that under 
the facts of this case respondent bank also had a right to assert this 
estoppel. Is would seem that any virtue which the certificate had 
in any litigation between Sparks and appellant it would likewise have 
in a suit between appellant and respondent banks. If respondent 
bank could not recover on this certificate against appellent, it would 
ordinarily have recourse against Sparks, who had indorsed and de- 
livered the certificate torespondent bank. Had the respondent bank, 





122 THE BANKING LAW JOURNAL. 


upon the appellant’s refusing to pay the certificate, turned the same 
back to Sparks, he could undoubtedly have maintained an action 
against the appellant bank; the latter being estopped to urge any de- 
fense to his action. Thus there could be accomplished indirectly 
what the appellant insists cannot be accomplished directly. 

There would seem to be no good reason for preventing the doing 
of a thing directly which may be accomplished by indirectness. At 
the time appellant bank assured Sparks that the certificate would be 
paid upon presentment, both Sparks and respondent bank were in- 
terested in the certificate, the former as an indorser and the latter as 
holder, and we think it may be properly presumed that the respond- 
ent bank was notified of the representations. Had the appellant bank 
at that time notified Sparks that the certificate would not be paid, or 
that it had or intended to assert any defense thereto, Sparks could 
have taken steps promptly to recoup against Smith, and it is possible 
that neither he nor respondent bank would have suffered any loss. 
But, being assured that the certificate was all right and would be 
paid, he and the others interested therein were not called upon to 
take any action in the premises. He was lulled into a feeling of se- 
curity, which undoubtedly prevented himself and the other indorsers, 
and the respondent baak as holder, from taking any steps to protect 
themselves as against Smith. 


a +, +, 


WAIVER OF PRESENTMENT AND NOTICE OF DIS- 
HONOR BY INDORSER. 


J. W. O'Bannon Co. vy. Curren, New York Supreme Court, Appellate Division, First Department, 
December !1, 1908. 


A corporation made its promissory note payable to the plaintiff, which was in- 
dorsed by the president of the corporation before it was delivered to the plaintiff. 
Before the note matured the corporation went into voluntary bankruptcy. In an 
action against the president as indorser it was held that the president having knowl- 
edge of the facts, including the inability of the corporation to pay the note, had im- 
pliedly waived presentment and notice of dishonor within the meaning of sections 142 
and 180 of the Negotiable Instruments Law. 


McLaucuuiy, J. This appeal is from an interlocutory judgment 
overruling a demurrer to the second and third causes of action 
set forth in the complaint. In each case the demurrer was upon the 
ground that the facts stated did not constitute a cause of action. The 
second cause of action alleged is to recover upon a prommissory note 
made by the James Freeman Brown Company, a domestic corporation, 
dated Octcber 12, 1903, and payable three months after date to the 
plaintiff at 73 Franklin street, New York. Itis alleged in substance, 
with reference to this cause of action, that the defendant indorsed 
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the note, and it was then delivered, before maturity, to the plaintiff, 
which gave full value therefor, relying on the credit of said indorse- 
ment; that before the note became due, and on the 7th of December, 
1903, an involuatary petition in bankruptcy was filed against the 
James Freeman Brown Company, and a receiver appointed; that on 
the same day the defendant,-as president of the company, pursuant 
to a vote of the board of directors, filed a written admission of its in- 
ability to pay debts and a willingness that it be adjudged bankrupt; 
that it wasso adjudged on the 2zoth of February, 1904; that at the 
maturity of the note the maker whs insolvent, its business suspended, 
its place of business closed, its property still in the possession of the 
receiver, and that the note was not paid, of all of which facts the 
defendant then had actual knowledge; that no part of the note has 
been paid, except a dividend declared in the bankruptcy proceedings; 
and that the balance is now due and owing to the plaintiff from the 
defendant, for which sum judgment is asked. The third cause of 
action alleged is on another note, and the allegations respecting it are 
substantially the same. 

The appellant contends that no cause of action is stated against 
him as indorser upon the notes, because it does not appear that they 
were presented for payment and notice of nonpayment given to him. 
Prior totheenactment of the Negotiable Instruments Law (Laws 1897, 
p. 719, c. 612) it was held that an indorser of a note or the drawer of 
adraft was not discharged by an omission to demand payment and give 
notice of nonpayment, where such omission could not possibly operate 
to his injury, but such injury was presumed, until it was made 
to appear that no damage could have resulted; that mere proof of 
insolvency of the maker and drawer was not sufficient, and would 
not excuse the neglect. Smith v. Miller, 52 N. Y. 545; Clift v. 
Rodger,25 Hun. 39; Commercial Bank of Albany v. Hughes,17 Wend. 
94; Mechanics’ Bank of N. Y. v. Griswold, 7 Wend. 165. If this 
were to be here applied, then it is quite evident, under the facts al- 
leged, the plaintiff would be entitled to recover, because the defendant 
was in no way prejudiced by the failure to present the notes for pay- 
ment, or to give him notice of nonpayment. The Negotiable Instru- 
ments Law, however, provides that due presentment and notice of 
dishonor are necessary to charge an indorser (sections 130, 160); but 
either presentment for payment or notice of nonpayment may be dis- 
pensed with by waiver, which may be express or implied (section 
142, subd. 3; section 180), so that the real question here presented is 
whether the facts show such waiver. 

I think they do. Prior tothe maturity of the notes the maker had 
been adjudicated a bankrupt, and the adjudication was based at least 
in part upon the written admission of the defendant of its inability to 
pay debts, coupled with a willingness that it be adjudged a bank- 
trupt. Itis true the defendant signed this admission in his official 
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capacity as president of the corporation, while he is only liable as in- 
dorser as an individual; but as an individual he knew when the notes 
fell due that the corporation could not pay them, because it had then 
been adjudicated a bankrupt and all of its property was in the hands 
of a receiver in the bankruptcy proceedingsin which he participated. 
Under such circumstances the defendant must be deemed to have 
waived, at least impliedly within the meaning of the sections of the 
Negotiable Instruments Law above referred to, presentment of the 
notes and notice of dishonor. By his consent and with his co-opera- 
tion it had been rendered impossible for the maker to pay—all of its 
property being then in custodia legis. This view is also sustained 
by what this court decided in Moore v. Alexander, 63 App. Div. 100, 
71 N. Y. Supp. 420. There Mr. Justice Ingraham, in considering the 
liability of an indorser where no presentation had been made, said: 

« * * Ttis only when, because of some act of the indorser, non-payment by the 
maker and a failure of notice to the indorser cannot possibly operate to the injury of 
the latter, that the omission is excused. The mere fact of insolvency of the maker 
is not enough. * * * The fact which would excuse this presentation must, as I 
understand it, be some act in which the indorser participated by reason of which the 
knowledge of the fact that the maker would not pay the bill could be of no benefit to 
him.” 

When the notes in question fell due the maker could not pay. The 
indorser knew it, because he had participated in the act which made 
it impossible for it to pay; and for that reason a failure to present the 
notes for payment and give him notice of nonpayment could not by 
any possibility have injured him. 

The judgment appealed from, therefore, is affirmed, with costs, 
with leave to the defendant to withdraw demurrer and answer, on 
payment of costs in this court and in the court below. All concur. 


NOTE OF CORPORATION. 


Schwartz v. Michael Horn Co., New York Supreme Court, Appellate Term, December 16, 1908. 


A corporation cannot be held on a note made by it in the absence of proof that it was 
executed by one of its authorized officers. 

Henprick, J. The plaintiff, suing the defendant upon a promis- 
sory note, alleged that the defendant by Charles Michaels, its presi- 
dent, made and delivered to one Morris Schwartz its promissory note, 
etc. The only testimony given as to the execution of the note which 
was thereafter admitted as evidence over the defendant’s objection 
was by Morris Schwartz, who testified that he knew ‘‘ Michael Horn; 
that he [Horn] gave him the note; that he knew his signature and 
saw him sign the note in question.” The witness was evidently con- 
fused or his attorney was heedless, as it is evident that he saw Mr. 
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Michaels of the Michael Horn Company, sign the note. Nevertheless 
there is no proof in the record that the defendant by any of its au- 
thorized officers executed the note, and there must be a new trial. 

Judgment reversed and new trial ordered, with costs to appellant 
to abide the event. 


BANK’S LIABILITY ON CONTRACT OF VICE-PRESIDENT. 


Seadale v. Montgomery, New York Supreme Court, Appellate Term, December 16, 1908. 


A bank is liable for repairs to an automobile used by the Vice-President of the 
bank in carrying out the duties of his office, such repairs being made at the instance 
of the Vice-President, where the Board of Directors has passed a resolution author- 
izing him to take any and all steps, and employ such persons as he might find essen- 
tial in connection with the business. 


Appeal from Municipal Court, Borough of Bronx, Second District. 


Action by Axel H. Seadale against William R. Montgomery and 
the Hamilton Bank of New York City. From a judgment for plain- 
tiff, the bank appealed. Affirmed. 


Argued before Giecrericu, Henprick and Forp, JJ. 


Per Curiam. This is an action brought by the plaintiff against 
the defendants to recover the sum of $78.39 for supplies furnished for 
an automobile owned by the defendant Montgomery, and for the 
storage thereof between the 3d day of September, 1907, and the 2d 
day of January, 1908. In the month of September, 1907, supplies, with 
storage, aggregating $43.29, were furnished; in the month of Octo- 
ber, 1907, up to the 23d day of October, 1907, $39.75. And for the 
balance of the month of October supplies were furnished to the 
amount of $12.80. Inthe month of November supplies were fur- 
nished to the amount of $50.75, and in the month of December, down 
to the 2d day of January, 1908, supplies to the amount of $32.80 were 
furnished. The defendant bank closed its doors on October 23, 1907. 
It will therefore be seen that the sum of $83.04 was furnished prior 
to the day of the bank’s closing, and the sum of $96.35 thereafter. It 
is conceded that on the total of $179.39 the sum of $1 was paid on one 
occasion and $100 on another occasion, leaving a balance due of 
$78 39. The defendant Montgomery claims that these liabilities were 
incurred on behalf of the defendant bank, and that he personally is 
not responsible therefor. The plaintiff claims that Montgomery and 
the bank are jointly liable. The court held that the bank alone was 
liable, and gave judgment against the bank, after dismissing the 
complaint as to Montgomery. The bank appeals. 

There is no doubt as to the merits of plaintiff’s claim for the bal- 
ance due, and the only question is as to which, if not both, of the de- 
fendantsis liable therefor. In view of the finding of the court against 
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the bank and in favor of Montgomery, we shall accept the latter’s 
evidence as correct upon disputed issues of fact. The plaintiff testified 
that he had furnished supplies for Montgomery’s car since June 7, 
1907; that he rendered bills to him monthly, which were paid by 
Montgomery’s personal check; that prior to September 1, 1907, he 
arranged with Montgomery’s chauffeur to store the car, and furnished 
supplies under like arrangements; that on December g, 1907, he re- 
ceived a payment on account of $100 from Mr. Montgomery, who de- 
livered to him his personal check, and this was paid over at Mr. Mont- 
gomery’s residence. He also showed the amount due from Septem- 
ber 3, 1907, to January 2, 1908, as above set forth. The defendant 
Montgomery testified that on September 1, 1907, he was Vice-Presi- 
dent of the Hamilton Bank, and was elected President on October 20, 
1907, and that the bank was closed on October 23 or 24, 1907; that as 
Vice-President he employed and discharged men as he pleased, made 
loans at different branches, appraised property, examined men’s state- 
ments, went around from branch to branch tosee the work was prop- 
erly done, and went all over the Bronx, looking after building loans 
and such things, in behalf of the bank; that in June, 1907, he had a 
conversation with E. R. Thomas, the President of the bank at that 
time, and O. F. Thomas, in which he told E. R. Thomas that it was 
almost impossible for him to cover the territory which he had to cover 
in connection with his duties as Vice-President, and that he would 
buy and pay foran automobile, provided the bank would pay the run- 
ning expenses, which Thomas agreed to do; that he and Thomas talked 
it over for several minutes, and he went over the duties which he had 
to perform and the territory he had to cover, and Thomas said: ‘* You 
may do so.” Witness then produced a letter written by E. R. Thomas 
April 3, 1908, which was received in evidence, and read as follows: 
““My Dear Montgomery: You are entirely right in your leiter to Mr. Grant, and 
can show him this letter of mine, to the effect that when I was President (of the 
bank) you were authorized to engage a chauffeur at the bank's expense, and that you 


were authorized by me as President to charge to the bank the incidental expense of 
running the machine.” 

Mr. Thomas had resigned as President on October 20, 1907, and 
had been succeeded by Montgomery. The minutes of the Board of 
Directors of the bank for October 26, 1907, were offered in evidence, 
and read as follows: 

“ The following resolution was moved, seconded and adopted: Whereas, owing 
to financial conditions, this bank has been compelled to temporarily suspend payment 
for the protection of the depositors and stockholders; and Whereas, in the judgment 
of the Board of Directors the bank is solvent, and its capital unimpaired, and in case 
of resumption under proper conditions in due course it will be able to meet and 
liquidate its obligations. * * * Resolved that * * * William R. Montgomery be and 
he is hereby authorized to take any and all steps, and employ such person or persons 
as he may find essential, in connection with the proposed resumption of said bank, as 
hereinbefore stated.” 

Even assuming, therefore, as correct the bank’s contention that 
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its President was without authority to authorize the expenditure in 
question, and that the bank did not ratify such assumption of author- 
ity, still the bank appears to be liable for the amount awarded in the 
judgment, for, crediting the balance of $8.96, being excess of Mont- 
gomery’s payment of $roo over the $91.04 due previous to the reso- 
lution on the $87.35 due subsequent to the resolution, we have the 
sum of $78.39, the exact amount of plaintiff’s claim. While errors 
were committed upon the trial, we find none of them of so prejudicial 
a nature as to call for a reversal. 
Judgment affirmed, with costs. 


SS —— 


PARTNERSHIP INDORSEMENT. 


Bank cannot recover against other members of firm on unauthorized indorsement by 
one partner. 


United States Exchange Bank v. Zimmerman, New York Supreme Court, Appellate Term, Nov. 24, 1908. 


A bank receiving a note from a member of a partnership, indursed with the firm 
name,in payment of an obligation due from the partner individually has no right of 
action against the other members of the firm, where the partner acted without au- 
thority and the bank did not inquire into the matter or apprise the other partners of 
the facts. 


MacLean, J. For half a year orso the plaintiff had dealings with 
one Gerber, discounting his paper, including notes signed by one 
Von Driesch and indorsed with the names of Gerber and Zimmer- 
man and Frederick A.Gerber,and taking collateral he offered. It had 
no dealings with Zimmerman or with the firm of architects composed 
of and styled Gerber & Zimmerman. Zimmerman did not know of the 
bank’sexistence. A note of Gerber for $500 falling due August 20, 1906, 
the bank took from him $100 and a new note for $400, with as collat- 
eral, some shares of Hudson Company Ice stock and a note for $400 
drawn by one Miller to the order of Henry Soltong, and indorsed by 
Soltong and also indorsed by Gerber with the names Gerber and 
Zimmerman and Frederick A. Gerber. Substituting $500 for $400, 
and setting back the date to June zoth, this was substantially a re- 
petition of the transaction had on the bank’s taking the note which 
fell due August 2oth. The circumstances were sufficient to put the 
bank’s officials to inquire whether Gerber, getting a discount for him- 
self, were rightfully or wrongfully indorsing the name of the firm, 
were acting in the firm’s business and creating an obligation of the firm. 

The fact testified to by the cashier and by the former vice presi- 
dent of the bank, that the note to which this was collateral was dis- 
counted for Gerber, raised the presumption that it was not an affair 
of the partnership. ‘‘The transaction indicated that the money was 
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for Gilson’s [Gerber’s] use, and not raised on the partnership account.” 
Lord Kenyon in Arden v. Sharpe and Gilson, 2 Esp. 524. This is an 
old citation, but its force is of the law of this state as uniformly 
held since Livingston v. Hastie, 2 Caines 246, in 1804. It is now 
established that the unexplained fact that a partnership security has 
been received in discharge of a separate claim against himself is a 
badze of fraud which it is incumbent on the party who takes the se- 
curity to remove by showing either that the party from whom he re- 
ceived it acted with the authority of his partners or that he himself 
had good reason to believe so. The omission to make an inquiry 
so customary, so perfunctory, exhibits heedlessness or a purpose not 
to scrutinize, perhaps expectation that the signature of one partner 
would cause the other to see it through, as sometimes fcrged paper is 
the better security foraloan. It happens also that Gerber had no 
right to sign ‘‘Gerber and Zimmerman” to anything at the time, for 
the partnership had ceased seven weeks previously by dissolution. 
For retrospective lights, it may be noted that the bank returned the 
ice stock and other collateral to Gerber before the ttial, and that 
neither Gerber nor Soltong was served with a summons. ‘‘When 
any one takes a partnership note from one of the company for what 
he knows to be his particular debt, without consulting or apprising 
the other members of his intention or obtaining their consent, there 
is no hardship in confining his remedy to the one whose debt it is.”’ 
The judgment against Zimmerman should be reversed. 


NOTICE OF DISHONOR TO DRAWER OF CHECK. 


Bacigalupo v. Parrilli, New York Supreme Court, Appellate Term, November 24, 1908. 


The drawer of a check, having sufficient funds in the bank on which the check 
is drawn, to meet it, is released from liability by the failure of the payee to give notice 
of dishonor on the bank's refusal to pay because it was “kind of short of funds.” 

Seasury, J. This action is upon a check drawn by the defendant 
and by him delivered to the plaintiff. The check was drawn upon 
‘*Banca P. Caponigri,” and was delivered to the plaintiff on January 
10, 1908. On Saturday, January 11, 1908, the plaintiff presented the 
check at the bank of Caponigri, and was told by the cashier of the 
bank that Caponizgri was not in, that ‘‘he made a kind of deposit this 
morning, and we are kind of short of funds.” The cashier further 
told the plaintiff that ‘* you can come here Monday morning, and we 
will cash the check.”” To this information, the plaintiff replied ‘‘ All 
right,” and returned on Monday, January 13th, and demanded the 
payment of the check, and was informed that Caponigri had no money 
and could not pay the check. It is undisputed that at the time the 
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check was given to the plaintiff the defendant had on deposit with 
Caponigri a sufficient sum to pay the check, and that he did not with- 
draw this sum. It is also admitted that Caponigri is insolvent. Un- 
der the circumstances disclosed, the loss for the amount of the check 
must fall upon the plaintiff, and not upon the defendant. After the 
plaintiff presented the check on January 11th, and payment was re- 
fused and he was told that the banker was ‘‘kind of short of funds,” 
it was his duty to notify the defendant that payment had been re- 
fused if he wished to hold the latter upon the check. Upon the non- 
payment of the check, the drawer was entitled to notice of that fact, 
and, in the absence of such notice, was discharged from liability, sec- 
tion 160 of the Negotiable Instruments Law (Laws 1897, p. 739, c. 612); 
5 Cyc. 539. If the drawer had been promptly notified of the refusal of 
the banker to pay the check, he might have been able to have taken 
action to secure the amount deposited with the banker. 

The judgment appealed from is reversed, and the complaint dis- 
missed, with costs in this court and the court below. 


PAYMENT ON NOTE AFTER TRANSFER. 


The maker of a note who makes payment thereon to the payee after the latter 
has transferred it before maturity to the bona fide holder for value without insisting 
upon seeing the note, or having some proof that the payee is still the holder, is not 
entitled to be credited as against the holder with the amount of the payment made. 


Jenks, J. This is an appeal by the defendants from a judgment 
entered upon a directed verdict for the plaintiff in her action against 
the makers of a promissory note. The plaintiff alleged that she was 
a bona fide holder for value before maturity. The defendants ad- 
mitted the making, indorsement, and delivery of the note, but denied 
that allegation of the plaintiff and pleaded payment. The defend- 
ants, taking the affirmative, attempted to show that the note came 
lawfully into the hands of Levy, to whom they paid the note, and 
that the note was abstracted from the possession of Levy, who is dead, 
by his employee, and given to the latter’s mother, this plaintiff. 
Although the defendants gave testimony tending to show pay- 
ments to Levy to be applied upon the note, it also appeared from 
their testimony that Levy did not produce the note on the occasions 
of payments, but said that he had mislaid it, that he could not find it, 
that he would hunt for it and produce it, but that he never did so. 
When the court directed the verdict, there was before it the testimony 
of the plaintiff and herson, both of them witnesses called by the de. 
fendants, that the son came to the mother shortly after the making 








150 THE BANKING LAW JOURNAL. 


of the note and said that her employer, Levy, would sell the note for 
$1,000, which was then paid by the plaintiff to her son, who gave the 
money to Levy, but transferred the note to the plaintiff, who has 
ever since been the holder thereof. The court was not required to 
present the question of payment to the jury, inasmuch as the conten- 
tion was that these payments were made to Levy as the owner of the 
note (not as the representative of the plaintiff), without any proof 
tending to show that he was then the holder thereof, and there is no 
proof that the moneys thus paid ever came into the hands of the 
plaintiff. If the testimony of the plaintiff and her son were true, 
then the payments, if made, were made to Levy after he had parted 
with the note to a bona fide holder for value and before maturity. 
The defendants may suffer in that they did not protect themselves by 
insisting upon the production of the note, or by some proof that Levy 
was then the holder thereof, but that is their fault. 

I think that the judgment must be affirmed, with costs. 

All concur; Gaynor, J., in separate memorandum. 


GIFT OF SAVINGS BANK ACCOUNT. 


Jones v. Crisp, Court of Appeals of Maryland, December 9, 1908. 


Frederica Crisp deposited a sum of money in a savings bank in her own name, 
“in case of death, payable to Evan Jones.”’ Before her death she delivered the book 
to Evan Jones and a controversy arose between her administrator and Jones as to 
who was entitled to the deposit. It was held that the deceased’s action did not con- 
stitute a valid gift of the deposit to Jones for the reason that the depositor had not 
surrendered complete dominion over the fund. 


Bill of interpleader by the Canton National Bank of Baltimore 
County against Evan Jones and others to determine the ownership 
of a deposit in the savings department of the bank. From a decree 
awarding the deposit to the estate of Frederica Crisp, deceased, 
William D. Jones, administrator of Evan Jones who died after the de- 
cree appeals. Affirmed. 


Argued before Boyp C. J., and Briscoz, Pearce, SCHMUCKER, 
Burke, Tuomas, and Henry, J. J. 


Briscok, J. This is a billof interpleader, filed on March 22d, 1905, 
in Circuit Court No. 2 of Baltimore city by plaintiff against defend- 
ants for the purpose of establishing ownership or title to a certain 
deposit of $2,500 deposited in the savings department of the Canton 
National Bank of Baltimore County. The plaintiff bank disclaimed 
any claim or interest in the deposit, and on the 21st of June, 1905, 
under and by virtue of a decree of interpleader, the bank paid the 
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sum of $2,435.45 into court, to the credit of the cause, to await the 
inquiry as to who is entitled tothe fund. The fund was claimed, first, 
by the plaintiff, now deceased, under the terms of the entry in the 
bank book of deposit to wit, ‘‘Frederica Crisp, in case of death, pay- 
able to Evan Jones”; secondly, by the defendant Virginia Lee Ben- 
ton under and by virtue of the provisions of the last will and testa- 
ment of the Joseph Crisp, deceased; thirdly, by the administrators 
d. b. n. c. t. a. of Joseph Crisp, deceased, as the property of his estate; 
and, lastly, by the administrators of Frederica Crisp, as the property 
of the deceased intestate. The case was heard upon bill, answers, 
and proof, and the decree of the court, passed on the 31st day of 
March, 1908, directed the fund to be paid to the administrators of 
the estate of Frederica Crisp as a part of her estate. The defend- 
ant, Evan Jones, having departed this life on the 5th day of May, 
1908, after the date of the decree, his administrator, Wm. D. Jones, 
was subsequently made a party plaintiff, and, from the decree passed 
on the 31st of March, 1908, he has appealed. 

It will be noticed that no appeal has been taken from this decree 
by either Mrs. Virginia Lee Benton or the administrators of Joseph 
Crisp,and, for the purposes of this appeal,the deposit will be treated as 
the property of Mrs. Crisp at the date of thedeposit by her. The learned 
judge who decided the case below stated in his opinion that, asto the 
claim of Virginia Lee Benton: ‘‘I do not think the evidence establishes 
the fact that the fund in question is part of the estate of Joseph Crisp 
and so impressed with a trust as to justify me in intercepting it be- 
fore it passes into the estate of Frederica Crisp. I leave any claim 
Virginia Lee Benton may have against Frederica Crisp personally or 
as administratrix of Joseph Crisp to be asserted against the estate of 
Frederica Crisp.” 

Coming, then, tothe real question presented on the appeal, and 
that is, did the entry in the bank book of the savings department of 
the Canton National Bank of Baltimore County, ‘‘Frederica Crisp, in 
case of death, subject to the order of Evan Jones,” constitute a valid 
gift of the fund in controversy to Evan Jones under the laws of this 
state. Tne record in the case is quite a voluminous one; but, asa 
large portion of the testimony has no bearing upon the question we 
are called upon to decide, it will not be necessary for us to consider 
it on this appeal. The essential facts are set out in the pleadings 
and proof, and briefly stated appear to be these: Frederica Crisp, 
widow, late of Baltimore city, deceased, departed this life on the 2oth 
day of February, 1905, intestate, and without children. On the rs5th 
of August, 1904, she opened an account with the Canton National 
Bank of Baltimore County, and deposited therein the sum of $2,500, 
the fund in question. The account was opened by the receiving tell- 
er of the bank by her direction, and the following entry made on a 
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book of deposit of the savings department of the bank ‘‘Frederica 
Crisp, in case of death, payable to Evan Jones.” This entry is in the 
handwriting of the teller of the bank, and the deposit book bearing 
the number of the account (No. 1502) was delivered toher. The tell- 
er (Mr. Bramble) testified that Mrs. Crisp was introduced to him by 
Mr. Evan Jones, who came to the bank with her, but was not present 
when the conversation took place between them at the time of the 
deposit. He further stated: ‘‘Well, she came in and asked to open 
this account with $2,500, and, as is the custom in a case of that kind, 
I asked how she wanted the book opened, and she said: ‘I want this 
opened in my name, and, is event of death, to be payable to Mr. 
Jones.’ I opened it in that manner, and the transaction was closed as 
far as we were concerned. I carried out her instructions to the let- 
ter.” There was testimony to the effect that Mrs. Crisp retained 
possession of the book of deposit until some time in October, 1904, 
about four months before she died, when she gave it to the plaintiff’s 
intestate, and that the book was in his possession at the time of her 
death. There was also testimony as to certain declarations of Mrs. 
Crisp made to members of the plaintiff's family subsequent to the de- 
posit, and in the presence of the plaintiff, to the effect: ‘‘All your 
father would have to do is to take the book down to the bank and 
have it transferred. * * * I am satisfied your father has as much 
money in the bank as I have.”” Mrs. Jones, the wife of the plaintiff, 
testified that Mrs. Crisp brought the book toher house, asked her to 
get a piece of muslin, make a bag, and sew the book in it. After 
complying with her request, she gave the book to her husband, and 
he put it away inthe bureau drawer. The witness, Nellie Jones, testi- 
fied that, after Mrs. Crisp came back from the bank, she handed her 
the book, and stated: ‘‘I want you to see how I have fixed the bank 
book. I have put it in both names.” It also appears that one of the 
rules and regulations of the savings bank was: ‘‘Every person de- 
positing shall be furnished with a book, in which the deposits and 
payments shall be entered; this book must be brought to the bank 
whenever a deposit is made or money withdrawn, that the transac- 
tion may be regularly entered thereon”.—and that the bank would 
not pay out money deposited in the savings department without the 
production of the book. 

Now, on this state of facts, the appellant contends that it was the 
clear intention of Mrs. Crisp to give the money in question to the 
appellant’s intestate, and the delivery of the bank book to him under 
the circumstances of the case constituted a perfect and complete gift 
inter vivos. The law controlling a gift inter vivos of deposits in 
savings banks is well settled in this state, and it is clearly stated in 
Taylor v. Henry, 48 Md. 550, to be this: To make such gift perfect 
and complete, there must be an actual transfer of all right and do- 
minion over thething given by donor, and an acceptance by donee, of 
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some competent person for him, and it is essential, to validity of such 
gift, that it should go into effect—that is, transfer the property, at 
once and completely—for, if it has reference to a future time when 
it is to operate as a transfer, itis but a promise without consideration, 
and cannot be enforced, either at law or in equity. Until the gift is 
thus made perfect, a locus poenitentiae remains, and the owner may 
make any other disposition of the property that he may think proper. 
In the present case the entry in the book of deposit was Frederica 
Crisp, in case of death, subject to the order of Evan Jones. It ap- 
pears, then, by the terms of the entry itself in the book of deposit 
that the fund here in question was to remain the property of the al- 
leged donor during her life, and, only in case of her death was it sub. 
ject to the order of the donee. By this entry she not only retained 
the absolute control and dominion over it, but could have drawn it 
out of the bank during her lifetime and dispose of it at her pleasure. 
The transfer of the fund was not to take place ‘‘at once or com- 
pletely,” but it had reference to a future time when it was to operate; 
that is, in case of death of the donor. In Dougherty v. Moore, 71 
Md. 250, 18 Atl. 36, 17 Am. St. Rep. 524, it is said: ‘* There is no 
case which decides that the donor may resume the possession and the 
donation continue, nor will the mere fact of possession in itself be 
sufficieat, but it must appear that such possession was acquired with 
the consent of the owner, and with the intent on his part to relinquish 
all right an] interest in the subject of the gift, and making it the 
property of the donee.” Nor did the delivery of the book of deposit 
by the alleged donor, and the possession of it by the donee, at the 
time of the death of the donor, under the facts and circumstances of 
this case, operate to make a valid and complete gift inter vivos of the 
fund in question. Murray v. Cannon, 41 Md. 477; Whalen v. Milhol- 
land, 89 Md. 207, 43 Atl. 45, 44 L. R. A. 208. The delivery of the 
book of deposit in this case with the entry thereon, ‘‘in case of death, 
subject to order of the donee,” did not constitute a delivery of the 
money, because the delivery of the fund was limited ‘‘in case of 
death of the donor.” The possession of the book was entirely con- 
sistent with the form of the entry in the book, because the donee 
could not withdraw the money. It is very clear, we think, that she 
did not intend to part with the possession and dominion over the 
property, and, under all the decisions, this is necessary to constitute 
a valid and perfect gift inter vivos. While the donor here did not 
intend to relinquish her right to the fund in her lifetime, she did mean 
that in case of her death the donee should draw the funds then in 
bank. The entry, however, cannot operate as a testamentary disposi- 
tion of the fund because it is not executed as the law requires. Tay- 
lor v. Henry, 48 Md. 557, 30 Am. Rep. 486; Dougherty v. Moore, 71 
Md. 252, 18 Atl. 35,17 Am. St. Rep. 524. Being of opinion, under 
the facts of this case, there was no valid gift inter vivos of the fund 
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here in controversy, the decree of the court below will be affirmed. 
Decree affirmed, the cost to be paid out of the fund by the admini- 


strators. 
oo al 


EXEMPTION FROM TAXATION. 


Commonwealth vy. Clairton Steel Company, Supreme Court of Pennsylvania, October 12, 1908. 


Under the Pennsylvania statute (act July 15, 1897, § 1,) any bank or savings in- 
stitution, paying a four-mill tax upon the actual value of all the shares of its stock 
that have been subscribed or issued, is exempt from local taxation and from the pay- 
ment of any tax on personal property owned by it in its own right. 


Appea! from Court of Common Pleas, Dauphin County. 


Action by the Commonwealth against the Clairton Steel Company. 
Judgment for defendant, and the Commonwealth appeals. Affirmed. 


Brown, J. The Clairton Steel Company, in its report to the Au- 
ditor General for the year 1906, reported that its bonds to the amount 
of $1,039,000, were held by state banks and saving institutions char- 
tered under the laws of this state, which, with the exception of the 
Bank of Charleroi, the holder of $4,000 of the bonds, had paid into 
the state treasury before March 1, 1906, the four-mill tax upon the 
actual value of all the shares of their stock, in accordance with the 
provisions of act July 15, 1897 (P. L. 292). The narrow question on 
this appeal is the correctness of the conclusion of the court below 
that the bonds held by the banks and savings institutions, other than 
the Bank of Charleroi, are exempt from taxation for the year 1906. If 
they are not, it was the duty of the appellee, through its treasurer, to 
collect the tax due the commonwealth, and, upon his failure to do so, 
it became liable for his default. Commonwealth v. Delaware Division 
Canal Company, 123 Pa. 594. 

It is not necessary in disposing of this appeal to review the sev- 
eral acts of assembly relating to the taxation of the sharesof the capi- 
tal stock of banks and savings institutions, for the exemption which 
the appellee claims, if it exists, must be found in the act of 1897. 
Prior enactments throw no light upon the question and are of no as- 
sistance in interpreting that act. Following People’s Savings Bank 
v. Monongahela River Consolidated Coal & Coke Company, 29 Pa. 
Super. Ct. 153, and what he conceived to be the plain and unambigu- 
ous meaning of the act, the learned judge below held the bonds to be 
exempt and in his conclusion we concur. 

The first section of the act of 1897 provides: ‘‘ That in case any 
bank or savings institution having capital stock, incorporated under 
the law of this state or of the United States, shall collect, annually, 
from the shareholders thereof said tax of four mills on the dollar upon 
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the actual value of all the shares of stock of said bank or savings in- 
stitution according to the rule hereinbefore stated that have been 
subscribed for or issued, and pay the same into the state treasury on 
or before the first day of March in each year, the shares and so much 
of the capital and profits of such bank or savings institution as shall 
not be invested in real estate, shall be exempt from local taxation 
under the laws of this commonwealth.” If the Legislature had stopped 
here, the contention of the commonwealth would have to prevail, for 
we so held in passing upon Act June 1, 1889 (P. L. 420), in which 
there is a similar provision. Wilkes-Barre Deposit & Savings Bank 
v. City of Wilkes-Barre, 148 Pa. 601, 24 Atl. 111. But in the same 
section the words immediately following are: ‘*‘ And such bank or 
savings institution shall not be required to make any report to the 
local assessor or county commissioners of its personal property owned 
by it in its own right for purposes of taxation, and shall not be re- 
quired to pay any tax thereon.” These words were not needed if re- 


lief was to be given only from local taxation, for that had already 
been given by what immediately preceded. They were therefore in- 
tended to have some other effect. Their clear meaning is that any 
bank or savings institution paying a four-mill tax upon the actual 
value of all the shares of its stock that have been subscribed for or 
issued shall not be required to pay any tax on personal property owned 


by it in its own right, and therefore shall not be required, ‘‘ for the 
purposes of taxation,”’ to make any report to the local assessor or 
county commissioners. That the Legislature intended that exemption 
from all further taxation should follow the payment of the four-mill 
tax is made clearer still from what immediately follows as to the ex- 
emption upon the payment of the ten mills tax. The clause as to this 
is: ‘*Except, however, that any bank or savings institution incor- 
porated as aforesaid, in lieu of the method hereinbefore set out for 
ascertaining the actual value of the shares of capital stock thereof, 
may elect to collect annually from the stockholders thereof a tax of 
ten mills on the dollar upon the par value of all shares of said bank 
that have been subscribed for or issued, and pay the same into the 
State treasury on or before the first day of March in each year; and 
the shares of such bank or savings institution, and so much of the 
capital and profits of such bank or savings institution, as shall not be 
invested in real estate shall be exempted from local taxation under 
the laws of this commonwealth.” Here is not only a distinct limita- 
tion of the exemption to local taxation when the ten-mill tax is paid, 
but an expression of the legislative intent that the effect of the two 
payments shall not be the same. The payment of the tax within the 
statutory period upon the actual value of the shares of the capital 
stock of the bank or savings institution is exemption of its personal 
property owned in its own right from any tax; the payment of the 
ten-mill tax is exemption from local taxation of so much of the capi- 
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tal and profits of the bank or savings institution as shall not be in- 
vested in real estate. 
The bonds of the appellee held by the Bank of Charleroi which 
paid the ten-mill tax are not exempt, and the appellee concedes its 
liability as to them. 
Judgment affirmed. 


—— ++ 


PARTNER’S LIABILITY ON FIRM NOTE. 


Dodson v. Baskin, Supreme Court of Arkansas, December 14, 1908. 


A and B formed a partnership for the purpose of dealing in cattle, in which it 
was arranged that B was to furnish the funds to carry on the business and A was to 
act asmanager. A informed the bank on which the firm expected to draw its check 
of this arrangement. Afterwards A overdrew the account and B, without giving A 
notice, gave the firm notes to the bank in payment of the overdraw. It was heldthat 
A was liable on the notes, the partnership not having been settled. The notice to 
the bank was not sufficient to relieve A from liability. He should have further given 
notice to the bank that he would not be answerable for the acts of his partner in ob- 
taining money for the use of the partnership. 


Appeal from Circuit Court, Union County; G. W. Hays, Judge. 


Action by C. W. Dodson against H. W. Baskin on notes. Froma 
judgment for defendant, plaintiff appeals. Reversed and remanded 
for new trial. 


In the spring of 1903 a partnership was formed between H. W. 
Baskin and J. H. Garrison under the firm name of H. W. Baskin & 
Co., for the purpose of dealing in cattle, cotton seed, and fertilizers. 
Baskin was to look after the trading end of the partnership, and Gar- 
rison was to furnish the money necessary to run it. Baskin told 
E. H. Smith, cashier of the Bank of El Dorado, of the arrangement, 
and asked if there was any possibility of the checks of the firm being 
turned down, saying, if there was, he would not check on it, for it 
would injure hiscredit. Smith told Baskin to go ahead and it would 
be ali right. Thereafter, in making purchases for the firm, Baskin 
drew checks on the Bank of El Dorado in their firm name of H. W. 
Baskin & Co. To cover an overdratt, caused by these checks, Gar- 
rison executed the note here sued on to the bank in the firm name. 
The note was for $549. Baskin did not at the time know of the exe- 
cution of thenote. The affairs of the partnership have never been 
settled. Subsequently to the execution of the note, the bank be- 
came insolvent, and E. H. Smith was appointed its receiver. W. J. 
Miles succeeded Smith as receiver, and instituted the present suit. 
Before the trial the assets of the bank were sold to C. W. Dodson by 
order of the chancery court, and Dodson was substituted as plaintiff 
in the place of Miles, the receiver. Other testimony was adduced at 
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the trial, but the above statement sufficiently sets forth the issue 
raised by the appeal, and a further abstract will not, therefore, be 
necessary. There was a jury trial and a verdict for the defendant. 
The plaintiff has duly prosecuted an appeal to this court. 


Hart, J. (after stating the facts as above). The sole question 
raised by the appeal is as to the correctness of the following instruc- 
tions: ‘If you believe from the evidence in the case that, acting 
withia the scope of this partnership, Mr. Garrison was to furnish the 
money for this business to be carried on, and that Mr. Smith, who 
was the agent of the Bank of El Dorado, where those checks were 
drawn, had notice of the agreement and had notice of the terms of 
this contract as to the part he was to perform, and that Mr. Baskin 
had nothing to do with the furnishing of the money for this firm to 
operate on, then you will find for the defendant. To enable the 
plaintiff to recover he must show this by a preponderance of the evi- 
dence.”’ And again: ‘‘Before you can find for the defendant, you 
must find that Mr. Smith as agent of the Bank of El] Dorado, knew 
of the terms of the contract as to Mr. Garrison furnishing the mcney, 
and knew that was Mr. Garrison’s part of the contract, and that Mr. 
Baskin had nothing to do with the furnishing of the money for the 
operation of the firm. If Mr. Baskin, as a partner of Mr. Garrison, 
was doing a partnership business, and that there was no understand- 
ing so far as the bank knew of, then the acts of Mr. Garrison would 
be binding on Mr. Baskin, and he would be bound by it.” 

Baskin admits that he and Garrison were equal partners, each to 
receive one-half of the profits of the business, and that the partner- 
ship affairs have not been settled. His contention now is that notice 
to the cashier of the bank that Garrison was to furnish all the money 
needed by the partnership restricted his liability to the bank, and 
that, therefore, he is not liable upon the note, although it was given 
to cover an overdraft for money that was used in the partnership 
business. In order to avoid liability, Baskin should have gone 
further, and have given notice to the bank that he would not be an- 
swerable for the acts of his partner in obtaining money for the use of 
the partnership in violation of the private agreement of the partners.” 

Mr. Lindley in his work on Partnership (volume 1, p. 176) states 
the rule as follows: ‘‘The writer is not acquainted with any case in 
which it has been decided that persons who are aware of the terms 
upon which partners have agreed together to carry on business are 
deemed to contract with them upon the basis of the agreement come 
to amongst the partners themselves. In all cases of this description 
the real question to be determined seems to be whether there was 
distinct notice that the firm would not be answerable to strangers for 
acts which, without such notice, would clearly impose liability upon 
it; and whenever there is any doubt upon this point the firm ought 
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clearly to be liable, the onus being on it to show sufficient reason why 
liability should not attach to it.”” Tested by this rule, it will be 
plainly seen that the instructions are erroneous. 

For the error contained in them as indicated in this opinion, the 
judgment must be reversed, and the cause remanded for a new trial. 


——_+4,4—_——- 


SUCCESSIVE INDORSERS--NATURE OF LIABILITY. 


Bamford vy. Boynton, Supreme Judicial Court of Massachusetts, January, 1909. 


A note made by a corporation to its own order was indorsed by the maker, the 
defendant, another, and the plaintiff, the piaintiff being the last toindorse. The note, 
not being paid at maturity, the piaintiff was compelledto take it up, and brought action 
against the defendant. It was held that, there being no agreement to the contrary, 
the liability of the indorsers was not that of joint makers, co-sureties or guarantors, 
but that the parties were liable as successive indorsers. 


Exceptions from Superior Court, Essex Co.; J. C. Crosby, Judge. 


Action by B. B. Bamford against Sewell A. Boynton. There was a 
judgment for plaintiff and defendant excepts. Exceptions overruled. 


This was an action of contract on a promissory note executed by 
the Bay Side Coal Company to its own order, and which plaintiff in- 
dorsed after defendant, the maker, and another had signed their 
names on the back of it. 

The declaration alleged that the coal company made the note de- 
scribed; that it was indorsed as stated above, and negotiated for value; 
that at its maturity it was duly presented, but not paid, wherefore 
due notice was given to the indorsers; that thereafter plaintiff was 
compelled to pay it, and did in fact pay the holder the amount due 
thereon; and that no part of such sum had been paid to him. 

Before the jury were impaneled defendant requested a ruling 
that proof of all the allegations pleaded by plaintiff did not entitle 
him to recover, because he alleged that he was one of several joint 
makers and indorsers of the note, and alleged payment of the same 
by himself, one of the indorsers, at maturity, after presentment and 
nonpayment, with notice, and plaintiff brings action on the note 
against defendant, one of his associates, as a successive indorser for 
the accommodation of a third party, to recover the amount paid; 
whereas, according to his own allegations, his relation to defendant 
was that of joint maker and indorser, and not that of a successive in- 
dorser for the accommodation of a third person. 


Hammonp, J. It is settled, in this commonwealth at least, that in 
the absence of any agreement to the contrary, in a case like this, the 
rights of the plaintiff and defendant are not those of joint makers, or 
of co-sureties or guarantors, but are those of successive indorsers. 
Lewis v. Monahan, 173 Mass. 122, and cases cited. The declaration 
therefore was sufficient. 

It follows that, even if the question involved in the ruling re- 
quested, not having been raised by demurrer, could have been raised 
for first time by defendant after case was called for trial and before 
the jury were impaneled, the court properly refused the ruling. 


Exceptions overruled. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted by 


W. H. KNIFFIN, JR., 
Cashier of the Home Savings Bank, Brooklyn, N.Y. 


THE SAVINGS BANK FROM A LEGAL STANDPOINT. 
THE DUTIES OF A TRUSTEE. 


NLIKE the bank of discount or the trust company, the 
mutual savings bank is managed by those having no 
pecuniary interest in its affairs. This is its distinguishing 
feature, as respecting the management. The history 


of savings institutions in the United States has been one 
of constant growth, increasing popularity, and few fail- 
ures, while the men who have given generously of their 
time and talents to this end have received no monetary 
reward, it has been a labor of love. Prima facie, it would 
seem that these men should be allowed reasonable compensation for 
their services, or in the absence of remuneration, be absolved in a 
large measure from liability attending the supervision and conduct 
of the institutions under their care. This is not the case however, for 
a trustee is required to use ordinary diligence in the discharge of his 
duties, and at all times to know and follow the law as will be seen in 
a later number. That there are scores of men, ‘‘ gentlemen of the 
old school,” who thus have a constant and careful oversight of the 
savings banks entrusted to their keeping, without reward, save the 
empty honor, is much to their credit and greatly to the profit of the 


banks. 
WHAT MUST A TRUSTEE DO? 


Let us therefore inquire further: ‘‘ What are these men required 
to do?”” Having been elected, the usual course, not required in all 
states, however, is to take the customary oath of office. This has 
been the rule in New York only since 1908. Aus first duty is to 
attend the meetings of the board of trustees, which are usually held 
monthly, although in a few states, as in Vermont and Massachusetts, 
for instance, meetings are required but quarterly. This attendance 
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at the meetings is compulsory and absence for any length of time is 
a serious matter. Non-attendance for a stipulated period in many 
states voids the office, unless he has been previously excused or re- 
elected. Thus in Massachusetts, absence from two consecutive an- 
nual meetings, or six other meetings, voids the office upon vote of the 
corporation to that effect. In New York, absence from six consecu- 
tive meetings, ‘‘ without having been previously excused” will void 
the office without action of the board. An instance of this occurred 
recently. Two trustees of a New York savings bank had been ab- 
sent for upwards of six months without ‘‘ previous” excuse, and the 
report blanks call for this information. They were duly reported and 
inside of a week after filing the report, word came from the depart- 
ment that these two men were no longer trustees and would not be 
recognized as such, wthout re-election. 

In an opinion rendered by the Attorney-General of New York in 
1879 it was held that ‘‘Committee duty is a duty devolved upon a 
trustee as such by the board and in pursuance of law. If a trustee 
attends no meetings or performs no committee duties for six successive 
months, his office becomes ipso facto vacant. Neglect to perform 
duties is equivalent to a refusal to serve and a continuance of such 
neglect for six months is, in the purview of the statute, a permanent 
refusal to serve. The law requires active fidelity in the execution of 
such trusts and does not tolerate passive indifference” (Paine’s Bank- 
ing Laws, p. 209.) 

In Texas, according to the new law, failure to attend six success- 
ive meetings, without valid reason, like New York, voids the office. 
In Minnesota, the same rule obtains. In Indiana, nine omissions 
vacates the office. In Missouri, three. In Maine, two successive 
absences from annual meetings voids the office unless re-elected by 
the board. In New Jersey, the New York rule applies. In Rhode 
Island, by the new law, failure to attend six meetings or ‘‘to perform 
the regular duties” voids the office, upon vote of the board. 

It will thus be seen that the intent of the law is not only that the 
man shall have his name and influence loaned to a savings bank—/e 
must attend its affairs in person. He must know something of the 
course of events, the loans, the general policy, the investments and 
the modus operandi of the institution. He cannot be a ‘‘dummy;” he 
is not expected to be a silent partner, but to have a hand in all that 


is done. 
FEES FOR ATTENDING MEETINGS. 


For his attendance at meetings he is sometimes allowed a small fee, 
but often the law is silent, and frequently forbids the acceptance 
of such reward. Thus in New York ‘‘Trustees as such, shall not be 
paid for their attendance at meetings of the board.” In Rhode Island, 
trustees are allowed mot over $3.00 for attendance at meetings. In 
New Hampshire, trustees may receive reasonable pay for their serv- 
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ices. In Indiana, when the surplus amounts to 15% of the deposits, 
they may receive not over $3.00 for attending meetings. In New 
Jersey they may receive fees for attendance at meetings ‘‘to be de- 
termined by the board.” The new law of Texas states ‘‘it shall not 
be lawful to pay the directors as such for attendance at the meetings 
of the board.” 

Prohibited from borrowing, as a general rule, and required to attend 
meetings or forfeit his office, and where fees are allowed being re- 
stricted to small amounts, the outlook for a savings bank trustee to 
get rich out of the emoluments of his office is not promising. 

(Zo be Continued.) 

Nore.—In this series of papers, quotation will frequently be made from the 
laws of the following states: New York, Massachusetts, Vermont, New Hampshire, 
Connecticut, Rhode Island, Indiana, New Jersey, and Maine, for the simple and good 
reason that the mutual savings bank has had its best test in these states. The ma- 


jority of mutual savings banks are to be found in New York and New England states, 
and these commonwealths offer the most fruitful field for research along these lines. 


+++, - — 


THE SOLVENCY OF SAVINGS BANKS AS DETERMINED BY MARKET 
VALUES. 


INSOLVENCY: The financial condition of one unable to pay his debts 
as they become due. 


BANKRUPTCY: Inability to make payment of a just debt when dueand 
demanded.—STANDARD DICTIONARY. 

By the commonly accepted definition of the term, an individual, a 
firm or acorporation is insolvent when the assets do not equal or ex- 
ceed the liabilities, and it is the constant aim of the business world 
to keep the one greater than the other, that at no time a state of real 
or apparent insolvency may exist. But if the question, ‘‘Can you pay 
your debts /o-morrow?” were put to the financial and commercial in- 
terests of the country, they would acknowledge their inability to per- 
form so huge a task. But if, in accordance with the definitions above, 
the question was changed, and we should ask: ‘‘Can you pay your 
debts as they become due?” the answer would invariably be: ‘‘ Yes, for 
we shall collect from our debtors that which is due to us, and from 
the proceeds we will pay our creditors that which is due to them.” 

By the first test, no banking system on earth is solvent, for with- 
out time to realize upon the assets, the liabilities cannot be met; but, 
as suggested in the second test, all financial systems contemplate 
meeting demands as they become due, and not at some arbitrary time. 
This is a fundamental rule of finance. 


THE DECLINE IN SAVINGS BANK SURPLUS. 


In an able article in the December number of the North American 
Review,and re-printed in January number ofthe Banxinc Law JourNnaL 
p. 76, Mr. John Harsen Rhoades calls attention to the fact that the 
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surplus of the savings banks of New York State has decreased from 
14.71 % in 1883 to 6.03 % on January 1, 1908, as computed on the mar- 
ket value of the securities, and suggests that at this rate of progress 
downward, insolvency for our eleemosynary savings bank system is 
not an impossibility if the decline is not checked. While the total 
deposits were mounting from $412,147,000 in 1883 to $1,380,399,000 
in the year 1908, a gain of over 200%, the surplus increased from 
$60,630,000 to $83,255,000, a gain of only about 37%. While the 
‘* protection fund” is larger in fact, it is relatively smaller than it 
was twenty-five years ago. These figures, it must be borne in mind, 
are based upon the selling prices of the bond holdings, as reported to 
the banking department. 
THE REASONS FOR THE DECLINE. 

It is much easier to explain a fact than to propound a theory, 
and in this instance the causes for this condition are not far to seek. 

First. The relative decline in surplus is due to the fact that de- 
posits have increased faster than the net earnings. Money has been 
pouring into the savings banks like a golden stream, and interest 
rates have been such that it could not be placed at rates sufficiently 
large to pay interest and expenses and set aside the proper amount 
to maintain the old-time equilibrium between surplus and deposits. 

EXCESSIVE INTEREST CUTTING DOWN PROFITS. 

In the Banxinc Law Journat for November, 1908, a table was 
published in this department showing the surplus and net earnings 
of all the savings banks of the State for the year 1907. A perusal 
of this will disclose the fact that of the established banks two did 
not earn their dividends and expenses, and two banks had the 
trifling sum of less than $500 left after paying expenses and divi- 
dends. This would indicate one of two things: either the expenses 
are larger than the earnings would warrant, or the interest to de- 
positors has been excessive. Under such conditions practically 
nothing can be set aside for the guarantee fund, and while the bank 
becomes in common parlance ‘‘ stronger,” it also, from our present 
viewpoint, becomes weaker. In other words, it cannot throw the 
same protection around each dollar it did when it was a smaller 


bank. 
DEPRECIATION IN SECURITY VALUES. 


Second. Depreciation of securities has been the cause of sudden 
drops in the surplus as shown by market values. When bonds afpre- 
ciate the market surplus mounts up; when bonds dec/ine the surplus 
falls. Between July, 1907, and January, 1908, there was a decline from 
$95,743,206 to $83,255,275 in the market value of the bond holdings 
of the New York banks and a corresponding decrease in the surplus 
account. This was due to the panic, and was not a real, but an ap- 
parent loss—a book loss and not a monetary one. 
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BANK BUILDINGS AND THE FRANCHISE TAX. 

Third. But aside from these two causes, two other reasons, not 
heretofore mentioned in this connection, may be found for this con- 
dition, namely, the investment of a large part of the surplus earn- 
ings of the past in bank buildings, and the payment of the franchise 
tax to the State. 

The banking houses of the savings banks of New York State 
have cost about $20,492,100. Many have been built since the period 
under discussion (1883) and therefore have cut into the surplus earn- 
ings since that time. These properties are now held on the books 
of the banks at $12,935,800—$7,556,300 less than cost. Out of the 94 
banks owning their own buildings, on/y seven report the market value 
to be greater than the cost. UHere is not a paper loss, but a real one. 
Some of these buildings are adapted for mercantile purposes, and, 
therefore, have a rental value, but as many more are distinctively 
bank buildings, and therefore worth but a fraction of their cost for 
other than banking purposes. How much is a $150,000 building, on 
a $50,000 lot, really worth ou the market? Just the value of the land 
and the worth of the old material. 

The franchise tax that went into effect March 16th, 1901, levied 
a yearly tax of 1% on the surplus of the savings banks for the privi- 
lege of ‘‘ helping the masses acquire habits of thrift and industry.” 
The exact figures for the eight years of operation are not at hand, 
but for the year 1907 the savings banks paid into the state treasury 
the sum of $762,515.08. Taking $750,000 as a fair average, we get, 
as a result, $6,000,000 for this item, all coming out of the surplus. 
Here is twenty-six and one-half millions, one-third of the surplus of 
to-day, lost to the banks through two sources. While the buildings 
are nominally an asset, they cannot be considered as anything but 
‘*slow.”” Some banks have scaled down their buildings toa marked 
degree (and wisely), while others hold them at nearly cost. The 
wisdom of this lavish expenditure for banking structures is not per- 
tinent to the question at issue, nor is the righteousness of the fran- 
chise tax. We deal with facts as they exist. 

MARKET VALUES MISLEADING AND UNFAIR. 

Mr. Rhoades bases his arguments on the market value of the 
securities. He says: ‘*‘ However, it would seem that the law should 
make it mandatory upon officers and trustees to compute their sur- 
plus on the basis of the estimated market value of thetr securities, that 
a condition of insolvency may not come upon them unawares ; fur- 
thermore, that the law should be so framed that reports based upon 
market values should be published so that the people of the State of 
New York will know whether a bank be solvent, and not leave the 
question to the discretionary investigation of the superintendent.” 
And further, ‘‘If it be necessary to keep a savings bank solvent, the 
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surplus, if any, must be based at least upon the market value of the 
bank's resources.” (Italics our own.) 

Let us follow this last clause to its ultimate conclusion and value 
the other resources of the bank at their market value also. 

Now the market value of a commodity is the price that might, 
could or would be received for it in the open market. Market value 
contemplates selling out. It savors of liquidation. Mercantile houses 
do not inventory their goods at selling prices. If they did they would 
either be swamped with fictitious profits, or under adverse conditions 
of trade, hopelessly insolvent. Some stocks like foodstuffs, are 
quickly convertible into cash, while others, like rare drugs, are dif- 
ficult to dispose of. Inventories are usually made at cost less depre- 
ciation. Where the cost zs certain to be realized at a stated time, mar- 
ket conditions will not affect the intrinsic worth of the goods. This 
is a fair basis for the mercantile world; it is equally fair for the finan- 
cial world. 

Savings banks do not contemplate selling out. They expect to 
hold their assets until due, or selling if at all, at a profit. If losses oc- 
cur, it is only in rare instances when under duress of excitement and 
panic securities must be sacrificed. The story of the retired sea captain 
who invested his savings in stocks and then watched the papers reli- 
giously, is in point. When his stocks went up, he got drunk on his 
profits. When they went down he got drunk to drown his losses. Mar- 
ket value profits and market value losses every one, for his stock cer- 
tificates were in his strong box under the bed, and in the end he came 
out ‘‘even.” 

Is a ten thousand dollar house, for which the owner holds a con- 
tract of sale for $10,000 and interest, payable at the end of three 
years, from a source certain to ‘‘ make good” when the time comes, 
worth but $5,000 because property on that block has slumped ? It is, 
if he must sell at the going price, but with his contract in hand, he 
need simply sit down and wait the passing of the years. 

In discussing this question from the standpoint of the savings bank, 
we must not forget the distinguishing characteristics of our mutual 
savings banks, nor overlook the qualifying clause quoted in the be- 
ginning, as they become due. 

THE DISTINGUISHING CHARACTERISTICS OF SAVINGS BANKS. 

First. Savings banks are in business not for a day, or a year, but 
‘‘always.”’ They are perpetual. Second. They buy not for specu- 
lation, but for fixed investment purposes. They expect to hold their 
securities until maturity and realize the full face value, or in the in- 
terim, sell ata profit. Only rare and infrequent occasions alter this 
course. Third. Their debts are of contractual nature and are pay- 
able only after due notice, usually under ninety days. Some of these 
debts, while due on legal notice, will be long in coming to actual de- 
mand and some will never be presented for payment. The savings banks 
of the State of New York hold ‘* dormant accounts,” that is to say, 
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accounts which have remained for twenty-two years without a de- 
posit or a withdrawal, to the extent of about $1,000,000, representing 
upwards of 2,000 depositors.* If the savings banks of the state were to 
liquidate tomorrow, just how long it would be before all claims would 
be presented, is problematical. Doubtless it would be many years 
before the affairs could be ultimately settled. 

Herein the savings bank differs from the commercial, or bank of 
discount. The latter’s deposits are payable on demand. They repre- 
sent the working capital of the business world and are in a constant 
state of activity, while the savings bank deposits represent the sur- 
plus, which is practically idle. 

MARKET VALUES AS APPLIED TO BANK BUILDINGS AND MORT- 
GAGE LOANS. 

But granting that the market value of securities and other assets 
is the true test of solvency, let us apply the same reasoning to the 
other assets, for 7f a bond ts worth its selling price at the market rate, 
so also are the other items that go to make up the asset sheet. Let us 
go back to the banking houses. How much is this twenty million 
dollars worth of real estate for banking purposes worth, if it were to 
be sold? By the open confession of the banks themselves not over 
$12,984,800. But inasmuch as many are designed solely for banking 
purposes we shall have to clip off the sentimental value and get 


down to the land and old material. Taking off the modest sum of 
$3,000,000 that represents the sentiment, we have but $10,000,000 
left of the original investment—a shrinkage of 50 %. Bonds never do 
such ** tricks.” 


Next take the mortgages. Here is a good investment, acknowl- 
edged par excellence in banking circles, but fixed and hard to con- 
vert. A good asset, but slow. The savings banks of New York 
hold $722,365,987 (January lst, 1908) of these obligations. But what 
are they worth on the market ? What would they bring at forced 
sales? Could any bank of fair size realize on its mortgage loans in 
one year, or two, or five? Could the mortgage market absorb the 
loans of even three of the largest banks in New York, in ordinary 
times, without causing a panic in financial circles? And if forced on 
the market, foreclosures in abundance would be the result, with 
compulsory buying in by the creditor, and what better would the 
bank be with a deed for the property instead of mortgage lien 
against it? The condition would be worse rather than better. 
Cash is wanted—not real estate, in a liquidating process. If we treat 
the bonds as worth their market, why not the mortgages and bank 
buildings also? 

AMORTIZATION AN AID TO SOLVENCY. 

‘*But,” some one says, ‘‘your mortgages will be paid off in due 

time.” True. So will your bonds. The mortgage is a contract, and 


*Report of F. D. Kilburn, Supt. of Banking, N. Y., for 1906. 
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so is the municipal bond. In both cases you have a fixed investment. 
One usually carries a premium, the other does not. The mortgage 
loan will be paid when due, otherwise the bank would not have made 
it. They expect it; they will insist upon it. The bond obligation of 
a city, county or village wll be paid when due; they will insist upon 
that also, and in the meantime, periodically collect the interest. And 
out of the interest, replace the premium by the process of amortiza- 
tion. Money is invested in both, expecting to get every dollar back, 
with interest according to the terms of the contract,when due. Amorti- 
zation does not apply to mortgage loans, but by this process the 
principal sum of a bondinvestment can be kept intact atalltimes. It 
is a simple scientific computation, absolutely reliable, and as in- 
fallible in its workings as the multiplication table. Not a dollar is 
lost; not a dollar is idle. 

The bank that is earning its dividend and expenses, and by a 
proper system of amortization taking care of its premiums, and sef- 
ting aside a fair amount as guarantee or protection fund against unfor- 
seen losses, need have no fear of insolvency, real insolvency—that con- 
dition where a corporation cannot meetsits obligations as they fall due. 

In the New England States it is quite common to require savings 
banks to set aside part of their earnings and establish a guarantee 
fund. Thus in Vermont, ‘‘ not less than one-eighth, nor more than 
one-quarter of one per cent. of the deposits must be set aside from 
the earnings as surplus until the same reaches 5 % of the deposits.” 
In Maine, ‘‘at least one-quarter of one per cent. of the average depos- 
its for the past six months must be set aside before declaring divi- 
dends.” In New Hampshire, ‘‘one-tenth of the net earnings must be 
reserved as surplus until the same reaches 5 % of the deposits.” New 
York, as Mr. Rhoades suggests, has no such provision, and it would 
seem to be a wise one. A bank must first pay its expenses; next it 
should, for the sake of safety, establish such a fund to meet unex- 
pected losses, after which the earnings belong to and should be paid 
to its depositors, for in equity it belongs to them. But no bank should 
pay more interest than it earns; nor should it cut into its surplus to 
maintain a high interest rate where current earnings do not warrant. 
But with a proper system of bookkeeping to replace the premiums it 
must of necessity pay for its bond investments, the market may rise 
and fall as it will, and while ‘‘ paper insolvency ” may stare it in the 
face, real bankruptcy—that condition where it cannot meet its debts as 
they become due, is so remote a possibility that it need occasion no un- 
due alarm. 





DIREFUL EFFECTS OF A POSTAL SAVINGS BANK. 


By A. E. Rice, President Ohio Bankers’ Association. 


President Croghan Bank and Savings Co.. Fremont, Ohio. 


T is easily possible for one to become so infatuated with a pet theory as 
to lose sight of the adverse conditions that surround him. 

Such, it would seem, is the plight of our worthy Postmaster General, 
for, in the intensity of his enthusiasm for a Government Savings Bank 
system, he seeks, without intention, to revolutionize and overthrow the 
business and industrial interests of this country. The adoption of his 
plans would immediately precipitate a conflict between the Federal and 
the State Governments,each with its lawful,long-establishedinstitutions. 

The senatorial sponsor of the project recently asserted, and with considerable 
emphasis, that there was a great, universal, overpowering demand for a governmental 
savings bank—that high officials had urged it, that the political parties had declared 
for it, and that the people, by their votes in November, had COMMANDED it! Now, 
as a mere matter of fact, this savings bank question has never been an issue before 
the people. Consequently, they never have had an opportunity to pass any sort of 
judgment thereon. True, the political parties, through the instrumentality of a few 
overzealous friends, were persuaded to give endorsement to the measure. But, as 
the proposition was never allowed to becomea living issue, the people had no occasion 
whatever to discuss it, nor had they any chance to register their convictions on the 
subject. All this, then, has been ingeniously distorted into a positive “command” 
of the people for the Congress to inaugurate a Government Savings Bank. 

To those who are not in position to foresee the results of its workings, the Gov- 
ernment Savings Bank project is quite alluring ; but to those whose station and ex- 
perience give exceptional advantages for observation and forecast, it means disaster 
to the business and industrial interests of this country. Specifications? In brief 
outline here are a few—not all: 

It will be conceded without argument, that every community is justly entitled 
to the first fruits of its toil and enterprise. It therefore follows that the moneyed 
capital produced in any particular community should not unnecessarily be diverted 
to other sections of the country. Otherwise, local inertia and decay become in- 
evitable. 

There now exist two adequate, efficient mediums for gathering and giving equi- 
table distribution to the surplus capital of nearly every community—the bank and the 
building and loan association. Through the combined agency of these powerful in- 
stitutions vast sums of money are brought together, and judiciously sent out into 
the community for the common good. 

And it is a notable fact thata large portion of the funds thus gathered consists 
of very small, individual deposits—and this the books of nearly every savings bank 
will readily disclose. As a concrete illustration in proof of the foregoing statement, 
the writer begs leave to use his own bank. 

Here is a State institution, incorporated under the laws of Ohio, and doing both 
a commercial and a savings business. In order to accurately ascertain the relative 
sizes of the savings deposits that are crossing our dealing-plates, we have gone back 
on our books just three months. During that period, which was normal, we find 
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that out of the total number of savings deposits received they were divided in per- 
centage, as follows: 

Deposits of $5 and under: 28 per cent. 

Deposits of $25 and under: 65 per cent. 

In securing above data, no interest credits were taken into account—simply the 
actual deposits crossing the counter. 

In this same connection, it might prove of further interest to know the relative 
sizes of the several thousand interest credits recently placed on the savings accounts 
of this bank. They are as follows: 

Interest credits for less than $1: 55 per cent. 
Interest credits for less than $10: 91 per cent. 
Interest credits for $10 and over: 9 per cent. 

It will be noticed that more than one-half the number of credits for interest was 
in sums less than one dollar, and that more than nine-tenths were under ten dollars. 
It must therefore be conceded that the small depositor becomes a very important factor 
in the make-up of the bank’s deposits. And that which holds good here doubtless 
holds good in nearly every section of the country. Now, it should be mostly clearly 
understood that it is these identical small deposits that furnish the permanent, reliable, 
loanable capital of the banks. The larger deposits are usually on the lookout for 
more productive investment. 

Owing to their enduring character, and their availability for loaning purposes, 
one hundred deposits of $5 each are of vastly more value to the bank and to the com- 
munity than is a single deposit of $500. It is theaggregate of these little accummu- 
lations, therefore, drawn from the purses of people of meager means, that consti- 
tutes the great working-capital of the community; and, furthermore, it is upon this 
very capital that the wage earner largely depends for the roof that shelters, and the 
food that feeds his family. 

Then again, it is the combined savings of the thrifty people that enable our finan- 
cial institutions to furnish capital for private and public enterprises, thereby giving 
employment to labor, enhancing the comfort of the people, and increasing the value 
of their property. And, remember, the fullest measure of success for all these can be 
attained only through the wise conservation and the judicious distribution of the 
means of the small depositor. 

And now it is proposed that the Government shall invade the several States and 
communities, become an active, aggressive bidder for the most desirable deposits, 
sap the communities of their needed capital, or divert it from its accustomed chan- 
nels. And all this with the result that it would cripple and disorganize the business 
and industrial interests of the country. 

Here in Ohio, on the 27th of November last, the savings deposits in the incor- 
porated State banks alone were over 207 million dollars. Out of that sum these in- 
stitutions had loaned out on real estate mortgages, in the buying of homes and farms 
and business property, over 82 million dollars. With the competition of a Govern- 
ment bank, it is reasonable to say that out of this 207 millions of savings now in the 
banks, the Government would draw from 30 to 40 per cent. This would mean a re- 
duction of the banks’ loanable capital to the extent of 60to 80 million dollars—a sum 
quite sufficient to wipe out all the mortgage loans. 

Above figures do not take into account the building and loan associations, 
whose business is enormous, and who, to a large extent, are co-operating in the up- 
building and the prosperity of the State. Neither do they include the national and 
private banks, both of whom are receiving more or less savings deposits. Neither do 
they include the millions of savings deposits that are represented by certificates of 
deposit. It is all this business that a Government Savings Bank now seeks to over- 
throw. 
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The highest and fullest development of the country’s enterprises rests upon a 
stable. unshaken credit, backed with a bountiful supply of good money at moderate 
rates of interest. Now, tothe extent in which the Government would undermine the 
people's money supply, just to that extent would it render the people helpless. Cer- 
tain it is, that a Government Savings Bank would gather unto itself an enormous 
line of unwieldy deposits—unwieldy, because under no possible contrivance could it, 
in adequate measure, return the money to the needed activities of the community 
from whence it originally came. 

Such conditions must necessarily bring about a sharp advance in the rates of in- 
terest; and not only this, but a calling-in of existing loans. Deplete or divert the 
working-capital of acommunity and you have placed a handicap upon the business 
progress of its people. 

Some of those who are charged with the responsibility of looking after the 
delicate machinery of banking, have been accused of the crime of having made an 
“ Assault upon Congress.” For this “ assault,” it is earnestly hoped, the mantle of 
charity will be gently thrown over these unfortunate fellows, and that they be per- 
mitted to sojourn on earth their allotted time. 

But bankers are not always actuated by mercenary motives when they file a vig- 
orous protest against the adoption of such financial measures as would ruin the coun- 
try. Time has never yet failed to vindicate the bankers’ judgment in problems af- 
fecting the public welfare; neither will it fail to do so in this question of a Govern- 
ment Savings Bank. Locally, these men generally understand the needs of the com- 
munity, and are ever responsive to legitimate demands. These, gentlemen, are the 
business representatives of the community whom the Government now seeks to force 
from the field. 

One of the principal arguments put forth in favor of the system is that it will 
provide accommodations and facilities for people living in sparsely settled districts. 
If this be one of the philanthropic objects, then why does the bill provide that the 
Postmaster General may first establish his banks in the larger cities and towns, and 
later, at his own discretion, place them in the sparsely settled districts ? 

But, really, what are the actual facts concerning the lack of banking facilities in 
the “ sparsely settled districts’ ? There's no lack of banks anywhere. Very often, how- 
ever, there is a lack of business to support these banks—and a Government Savings 
Bank would greatly aggravate this condition, 

Selecting three of the newer States, Oklahoma and the two Dakotas, we find 
that the former has more than 300 banking towns whose population is 500 or less. 
North Dakota has about the same number of banking towns no larger in size. South 
Dakota has more than 200 banking towns with a population of 500 and under. In all 
these States most of the banking towns above mentioned have much less than 500 
population—running as low as 200, 100, 50 and even 25 inhabitants. And some of 
the foregoing places have as many astwo and three banks. There are also a large 
number of cities and towns in these States having banks innumerable. Surely, the 
Government doesn’t need to lie awake nights on account of the lack of banking 
facilities in the “sparsely settled districts’—they have them galore. 

The proposed savings bank bill provides that the deposits derived from a cer- 
tain community shall, as far as practicable, be returned to certain banks inthe locality 
where they were received. Now, as the Postmaster General has the authority to 
designate the particular bank and to fix the limit therein, and the power to deter- 
mine the expediency of depositing funds in any particular locality, his authority be- 
comes so autocratic as to give occasion for alarm. 

But what assurance has the Government that any considerable number of banks 
will qualify as depositors ? or, having once qualified, will continue so to serve ? 
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Then again, in case of national bank depositories, scattered all over the United 
States, and these depositories receiving vast sums of public money, the burden and 
anxiety of the Comptroller of the Currency would be multiplied tenfold. Further- 
more, the strength of the admirable national banking system would be impaired, and 
furnish frequent occasion for friction between the departments of the Comptroller 
and Postmaster General. Each officer, in his own particular sphere, now has all and 
more than he can adequately cope with. 

in this connection, it might be proper to mention another well-known fact, 
namely, that the postoffice department is already worked beyond the limit of its 
capacity for acceptable service. At the present time there is a bill before the Con- 
gress, that has for its object the reorganization of this department, to the end that a 
more satisfactory service might be obtained—all of which is timely. 

It is respectfully suggested that a little less zeal in the promotion of outside, 
impractical schemes, and a little more in the direct interest of the postal service, 
might work to the advantage of the department and the people. It might, during 
the past year at least, have had some influence in reducing that 16 million deficit in 
the running expenses of this department, and it might also assist in avoiding a re- 
currence of the thing in the year to come. 

The saddling-on of a banking department would necessitate a large additional 
force of helpers, increasing the expenses to such an extent that still further deficits 
would follow. In England, last year, according to the reports, there was a large de- 
ficiency in the running of the postal savings department, and this had to be provided 
for by increased taxes elsewhere. 

The operation of a government savings bank would not only involve a large ex- 
penditure, but prove demoralizing to the present inadequate postal service. This 
department, from top to bottom, is, at times, wholly unable to properly handle the 
business that is thrust upon it. In many places, local postoffice forces are worked 
nearly to the limit of endurance—not even being allowed Sunday as a day for recu- 
peration. It is only within the past few weeks that it has taken four, full days to get 
valuable registered letters out of the City of Cleveland, and deliver them to a town 
80 miles distant, on a direct line railway. It should be distinctly understood that 
this particular incident is not mentioned in censorious criticism of the faithful men 
who handle the mails, for they doubtless did the best they could. It is simply of- 
fered as one of the hundred reasons why the postoffice department has no business 
to branch out into other lines, at the further sacrifice of its present service. 

Then again, the regular legitimate demands upon the postal service are increas- 
ing at such a wonderfully rapid rate, that it behooves the Postmaster General to re- 
serve some of the vitality of his department for these increasing needs. 

The operation of a savings bank would also involve the service in hazardous 
risks—and in many ways. The daily remittances of money through the mails would 
become enormous, furnishing a temptation quite too strong for the robber to resist. 
Never, to any considerable extent, should the mails be made a vehicle for the trans- 
portation of money, for, in so doing, the entire mail service, including the lives of 
those who handle the mails, is placed and kept in a constant state of jeopardy. 

Then, under our system of political spoils, with the frequent “ins and outs,” and 
with inexperienced and unworthy men gaining control of local offices, endless en- 
tanglements and losses would surely follow. Multiply the opportunities for handling 
large sums of money, and you stimulate irresponsible men to greater activity in their 
efforts to get hold of that money. 

A Government Savings Bank would also be of doubtful constitutionality, since 
it would seriously infringe upon the rights of the States and the institutions they have 
lawfully created, 
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The laws of certain States explicitly provide that no outside corporation shall 
conduct any sort of banking business within that State, except that of loaning money. 
The purpose of such law? To foster the legitimate enterprises of the State, and to 
guard and protect the interests and welfare of its citizens. Certain it is, that these 
States are not ready to be stripped of their prerogatives, nor the people to be di- 
vested of their rights thereunder. 

Other countries are held up to us as examples of the beneficial operations of the 
Postal Savings Bank. But it must not be forgotten that the conditions prevailing in 
other countries are altogether different from those here. Their institutions and their 
methods of business and their manner of living are all radically different from ours. 
And yet, it is a notorious fact that in some of the foreign countries the postal savings 
bank system is suffered to exist not only at loss to the government, but to the detri- 
ment of the industries of the people. Statistics used to bolster up the project in this 
country have thus far failed to reveal actual workings of the system in other countries. 

The London Statist, in December, 1906, says: “ Ireland is a very poor country. 
Her resources are undeveloped, and she requires abundant capital. In June of that 
year the Irish deposits were thirteen millions sterling, and this is employed not in 
developing Irish industry, but in bolstering up the credit of the United Kingdom. 
The Irishman is seriously handicapped by the fact that so much Irish money is drawn 
away from Irish to Imperial purposes.” 

Last summer the writer had occasion to visit our good neighbor, Canada, where 
postal savings banks are in active operation. While in conversation with a prominent 
financier over there, the writer alluded to the fact that the United States was con- 
templating a savings bank system, when the prompt reply came back, “Keep it out 
as long as you can.” Just recently a letter was addressed to this same Canadian 
financier, asking him to bea little more explicit in his criticism of the postal savings 
bank system. In brief substance this is the reply: “It results in the Government 
competing with the banks for deposits, which I think is wrong. In 1907, the de- 
posits in postal savings banks were over 47 million dollars, and in the Government 
Savings Banks (an older system) 15 million more, making over 62 million dol- 
larsin all. Now it is contended that these 62 millions would have found their way 
to the banks; they were therefore diverted from the channels of trade. This sum 
would have been of considerable help to the business interests, had it been in the 
hands of the banks during the money stringency last fall. Another way in which the 
business interests are adversely affected by the postal savings-bank, is that the 
people are taxed to keep it up; the Blue Books do not show what it costs to handle 
these deposits. There are those who contend that it is the duty of the Government 
to safeguard the savings of the poor, but the privilege afforded has been TAKEN 
ADVANTAGE OF BY MANY CLASSES, OTHER THAN THOSE IT WAS DESIGNED TO 
BENEFIT, and has thus resulted in the postoffice becoming a sharp competitor 
with the banks. It is said that many people evade the limit for each person by open- 
ing accounts in different names. It would prove more vexatious in the United States 
than here, owing to the fact that its banks are local in character.” So much from a 
prominent Canadian financier who sees the actual workings of the postal savings 
bank in his own country. 

The mere existence of the system in other countries affords no substantial argu- 
ment for its introduction here. On the other hand the woeful lack of business and 
industrial progress in some of those countries furnishes unquestionable proof of the 
underlying cause of the depression and languor that there exist. 

A postal savings bank project would not only be paternalistic but communistic, 
and the United States Government has no more right to enter it than it has to en- 
gage in the manufacture of “steam rollers.” And being wholly impractical here, it 
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is directly opposed to the public welfare. Furthermore, there isn’t the slightest need 
or real demand for the introduction of the system in this country. 

With the recurrence of every financial flurry, the governmental Octopus, with out- 
stretched arms, would gather unto itself money by the millions, thereby greatly inten- 
sifying the situation. So instead of averting panics the Government would encourage 
and stimulate them to the utmost degree. 

The “‘Exemption Feature” of the measure deserves condemnation in unqualified 
terms. Under the protecting arm of the Government, it will be made possible for a 
man to defy the laws of his own State, escape payment of his honest debts, evade 
payment of just taxes, and, under the sheltering wing of the Government, even bury 
the family purse—thereby depriving his innocent wife and children of every necessary 
support. Shame, shame, upon such a debasing proposition ! 

The original bill provides that the national banks should be made the local de- 
positories, to the exclusion of the State institutions. But the actual application of 
such a law would be such an outrage upon common decency that no Congress would 
presume to consider it. Its discussion, therefore, is dismissed. 

Through the wise supervision of the Government and the States, the National and 
State banks both are growing stronger and better. The ideals of banking are con- 
stantly being lifted higher, and, more and more, the banks are welcoming the most 
rigid examination into the conduct of their affairs. With all these improved condi- 
tions, therefore, the justification for governmental competition has grown infinitesimally 
small. The true province of the Government and States is to provide ample and 
reasonable laws for the safety of banks, and see that these laws are strictly observed. 
At this very point the function of the Government and State absolutely ends. 

Our faith in the wisdom and good judgment of this Congress 1s too strong to be- 
lieve it is going to inflict upon the people of this country a project so pernicious in its 
effect as a Government Savings Bank. Respectfully submitted, A. E. RICE. 

FREMONT, OHIO, January 12, 1909. 


— +4 


ORGANIZATION OF NATIONAL BANKS. 


During the month of January, 1909, 28 national banking associations, with total 
capital of $2,775,000, were authorized to begin business. Of the number chartered, 
15, with capital of $400,000, were banks with individual capital of less than $50,000, 
and 13, with capital of $2,375,000, banks with individual capital of $50,000 or over. 

The number of banks chartered since March 14, 1900, is 4,066, with authorized 
capital of $244,338,300, of which 2,621, with capital of $68,280,500, were incorporated 
under the act of that date, and 1,445, with capital of $176,057,800, under the act of 
1864. From the date mentioned to January 31, 535 State banks, with capital of 
$36,970,800, were converted into national banks, 1,288 State and private banks re- 
organized as national banks, with capital of $84,042,000, and 2,243 banks, with capital 
of $123,325,500, organized independently of other banks. As seen, the capital ofthe 
latter class slightly exceeds the combined capital of conversions and reorganizations. 

The number of national banks organized under various acts is 9,330, as 
follows: Four hundred and fifty-six, February 25, 1863; 6,243, June 3, 1864; 10, July 
12, 1870 (gold banks), and 2,621, March 14, 1900. Two thousand four hundred and 
twenty-seven national banks have discontinued business, and there were in existence 
on January 31, 6,903 banks, with authorized capital, $937,205,275, and circulation 
outstanding secured by bonds $630,309,637. The total amount of national bank 
circulation outstanding is $676,673,092, of which $46,363,455 is covered by lawful 
money of a like amount deposited with the Treasurer of the United States on ac- 
count of liquidating and insolvent national banks and associations which have re- 
duced their circulation. 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general] interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 


CHECK LOST IN MAIL. 


Loss or expense in realizing from drawer falls upon owner of check, provided there has 
been no negiigence connected with its collection. 


Editor Banking Law Journal. NEW HAVEN, CONN., October 20, 1909. 

DEAR SIR:—May | ask the favor of your opinion in the following case? 

In the regular course of business a check on another bank in the western section 
of the country was forwarded to our Philadelphia correspondent, who iu turn for- 
warded it to their correspondentin Omaha; from there it was supposedly sent to the 
place of payment but to another bank than that upon which it was drawn, although 
that point is, of course, immaterial. It seems, however, that the check never reached 
its destination after being received by the Omaha bank and forwarded, and the pre- 
sumption is that it was lost in the mails. 

We were, of course, immediately notified and endeavored through our depositor 
to obtain a duplicate, but in spite of all the efforts of our customer, ourselves, and 
the bank who last had possession, we have been unable to obtain a new check. The 
question that we desire settled is, who is responsible for the amount or for the ex- 
penses of bringing a suit against the maker to recover the amount of the check ? 

From our investigations we are not at all certain that the maker is financially 
able to liquidate the claim, and which is apparently the reason for his not forwarding 
a duplicate. 

Your valuable opinion as to upon whom the responsibility for the loss of the 
check should fall will be greatly appreciated. CASHIER, 


Answer.—The loss or expense in this case will fall on the bank or 
person who is the owner of the lost check. If when you received 
the check from your customer you took title and became owner, and 
forwarded the check to Philadelphia for collection, it is your check 
that has been lost (assuming there is no liability by reason of negli- 
gence on the part of any of the subsequent collecting agents) and 
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upon you devolves the burden and duty of enforcing recovery from 
the drawer. Or if your customer has been duly charged as indorser, 
you have recourse upon him, assuming due demand has been made 
upon acopy and notice given. If you took the check from your cus- 
tomer, the payee, merely for collection, and there has been no negli- 
gence connected with its collection, the expense or loss will fall upon 


the customer. 
—- +4 


DEMAND NOTE. 


May be protested ; but demand and notice of dishonor without formal notarial protest all 
that is requisite to hold indorser. 


Editor Banking Law Journal. DALLASTOWN, PENNA., February 11, 1909. 
DEAR SIR:—I desire information regarding the following demand note. Per- 

haps a question similar to the one I present has already been answered in the JOUR- 

NAL; if it has I failed to see it. The question is: Is such a demand note protestable ? 


DALLASTOWN, Pa., February 17, 1909. : 
: On demand I promise to pay at the First National : 
Bank of Dallastown, Pa., to the order of John Doe, one 
: hundred dollars, without defalcation, for value received. : 


Waiving the right of Valuation, Apbraisement, Stay and : 


Exemption Laws. Richard Roe. 


This note being indorsed by John Doe. Very truly, CASHIER. 


Answer.—The note is protestable; although all that is necessary 
to hold the indorser is demand, within a reasonable time after date 
and due notice of dishonor without actual notarial protest. The Ne- 
gotiable Instruments Law provides: ‘‘ Where any negotiable instru- 
ment has been dishonored it may be protested for non-acceptance or 
non-payment as the case may be; but protest is not required except 
in the case of foreign bills of exchange.” 


Ss 
FOREIGN COMMERCE OF THE UNITED STATES DURING 1908. 


Reduced prices were largely the cause of the fall of 307 million dollars in value 
of imports and 167 million dollars in exports in the foreign trade of the United States 
in the calendar year 1908. The Bureau of Statistics of the Department of Commerce 
and Labor has just completed an analysis of the trade of the year. It shows that im- 
portation of foodstuffs dropped from 305 million dollars in the calendar year 1907 to 
292 million dollars in 1908; crude materials for use in manufacturing, from 464 mil- 
lions to 360 millions; manufactures for further use in manufacturing from 263 mil- 
lions to 179 millions, and manufactures ready for consumption from 379 millions to 
276 millions; while miscellaneous merchandise fell from 12 millions to 9 millions. 
Foodstuffs thus fell off 13 million dollars; crude materials for use in manufacturing 
fell off 104 millions; manufactures for further use in manufacturing 84 millions; fin- 
ished manufactures 103 millions, and miscellaneous merchandise about 3 millions. 





THE GREAT SOUTHWEST. 


THE GREAT SOUTHWEST. 


EW people fully appreciate the importance, in the economic sense, of the south- 
western section, so-called, of the United States, embracing that portion of the 
Union lying along the Mississippi River and to the west of it, and south of Iowa. 

The natural metropolis of this section is St. Louis; for although Kansas City, by rea- 
son of certain transportation facilities, is the distributing center for a very consider- 
able part of the trade, the heart of the section is the city near the confluence of the 
Missouri and Mississippi Rivers, that came to us with the Louisiana Purchase from 
the French a little more than a century ago, when it was already the entrepot for a 
thriving interior trade. 

Counting as tributary the region embracing Missouri, Kansas, Oklahoma, Indian 
Territory, New Mexico, Texas, Arkansas, Northern Louisiana and Mississippi, and 
Western Tennessee and Kentucky, we have an empire which has within its borders 
almost all the natural resources which are requisite for the needs of man. Diversified 
agriculture, facilities for raising cattle and other farm animals, abundance of minerals 
and petroleum, are the foundations of the wealth which has accumulated in the past 
decade. This wealth increase has naturally found its way in large measure into bank- 
ing, the handmaiden of commerce, and today we find a radical change in conditions 
whereby the section has become in large measure self-dependent as regards the sup- 
ply of capital means. 

It is in the growth of the banking interests as the final use for wealth increment 
that one may most nearly measure the growth of the section. A decade ago the 
total resources of the banks in Missouri, Kansas, Texas, Arkansas, Oklahoma and New 
Mexico, aggregated less than $400,000,000; today the sum is fully $1,400,000,000 ; 
and this does not include the entire section geographically known as the Southwest, 
nor does the billion dollars of increase by any means represent all of the wealth ac- 
cumulation; for the property values have grown in similar proportions; thus Mis- 
souri and Texas together are credited with more than 10 % of the aggregate value of 
farm property in the Union, their livestock constituting a large part of the values. 

As early as 1886 the far-sighted bankers in St. Louis realized that that city 
would reap the largest benefit from the development, if they placed themselves in a 
position to furnish the instrumentalities ; and in 1887 action was taken to have the 
city designated as a central reserve city under the provisions of the National Bank 
Act; the organization of trust companies followed ; and the enterprise of its leaders 
in finance and trade, further increased and strengthened the lines which bound the 
center to the rapidly growing section, by the celebration of the Louisiana Purchase 
centennial with a world’s fairin 1904. Aside from the temporary benefits accruing 
to the metropolis of the Southwest by this undertaking, permanent business ad- 
vantages accrued which have developed equal to the expectations, 

Yet the growth of St. Louis has been upon conservative lines—a steady upward 
progress, as a commercial, distributing, manufacturing and financing center. It 
has surprised many an observer to learn that in the matter of providing boots 
and shoes the city stands in first rank in the Union, and is hardly second to any place 
in the world. It may be said, by the way, that Galveston has, through the great de- 
velopment of the cotton business, become second only to New York in foreign trade 
of United States ports, by reason of its enormous exports. 

The financial importance of St. Louis may be measured by the growth of the 
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resources of its national banks. In September, 1898, they reported their means at 
$58,600,000; in September, 1908, the total had risen to upward of $200,000,000; and 
this in the face of the fact that banking institutions operating under State laws had 
increased in nearly similar proportions ; actual reports of the latter for the city alone 
are lacking; but the ratio of increase for the State of Missouri was over 300 per 
cent., and the city always shows a larger ratio of increase than the rest of the State ; 
so that the national banks, despite the fact that they are central reserve agents, have 
had very successful competitors in the State banks and trust companies. 

The chief individual institution of these prosperous financial organizations, that 
have proved so helpful to the trade and industry of the Southwest, and have built up 
the importance of its metropolis, is the National Bank of Commerce in St. Louis; it 
has been one of the chief factors in the development in which it has actually made 
the pace. It was regarded a sound although modest institution for a number of 
years after its organization with a State charter in 1857; but it had become a power 
in local finance long before it entered the national system just twenty years ago 
(1889). Itsgrowth in the first decade of national existence was uninterrupted, but by 
no means phenomenal; from its report in July, 1899,it is shown that with its capi- 
tal increased to $5,000,000 and surplus of $3,000,000, the total resources footed up 
$36,674,000. Yet it had then already reached the position of dominance, and St. 
Louis manifested a justifiable pride in having one of the dozen largest banks in the 
Union. 

Still greater and quite phenomenal has been the increase in the resources in the 
intervening ten years; the Bank of Commerce has, through its conservative yet enter- 
prising management, been able to draw to itself a substantial part of the marvelous 
wealth-increment of the section. To accomplish this end its capital and surplus have 
been increased; the former now stands at $10,000,000, a sum exceeded in only two 
cases in the United States; with the surplus it has now fully $18,000,000 of primary 
security for its customers; the total resourcespassed the $100,000,000 mark in Jan- 
uary, 1909, giving it a position among the greatest banks, not only of the United 
States, but of the world; and this trebling of means has been accomplished in the 
decade by handling commercial business almost exclusively, in accordance with the 
safe and sound principles that governed the management, practically from the bank’s 
founding. 

The city of St. Louis, and indeed the entire Southwest country, may well be proud 
of this institution, representing, as it does, the climax of the conservative, but steadily 
progressing, healthy, commercial and industrial development. The thousands of small 
banks that have sprung up in the region, giving an increase of facilities afforded the 
people engaged in the wealth-creation, look upon the Bank of Commerce as the cen- 
tral organ of a system which, while necessarily inter-dependent with that of the whole 
Union, has nevertheless, under its leadership, acquired the ability to take care of itself 
in times of pressure; hence they all passed practically unscathed through the storm 


of 1907. 


+, 


ANNOUNCEMENT. 


Our pamphlet, entitled “‘ Business Corporations under the Laws of Mexico,” is 
now ready for distribution. The pamphlet contains information of interest regarding 
the comparative advantages of domestic and foreign corporations in Mexico, the man- 
ner of protocolizing a foreign company and organizing a domestic company, the 
preparation of powers of attorney and corporate mortgages, the taxation of mining 
claims and the granting of concessions. Copies may be had upon request to The 
Corporation Trust Company, 37 Wall Street, New York City. 





